Page 1957

Chapter 21A.-—RULES OF CRIMINAL PROCEDURE

Sec.

687. Proceedings In criminal cases prior-to and includ-
ing verdict; power of Supreme Court to prescribe
rules.

688. Proceedings in criminal cases after verdict, after
finding of guilt by court or after plea of gullty;
power of Supreme Court to prescribe by rule.

689. Proceedings to punish for criminal contempt of
court; application to sections 687 and 688.

CRroSS REFERENCES '

Petty offense rules of procedure before United States
commissioners, see such rules following section 676a of
this titie.

Rules of the Supreme Court, see such rules set out foi-
lowing section 354 of Title 28, Judicial Code and Judliciary.

§ 687. Proceedings in criminal cases prior to and in-
cluding verdict; power of Supreme Court to pre-
scribe rules.

The Supreme Court of the United States shall have
the power to prescribe, from time to time, rules of
pleading, practice, and procedure with respect to any
or all proceedings prior to and including verdict, or
finding of guilty or not guilty by the court if a jury
has been waived, or plea of guilty, in criminal cases
in district courts of the United States, including the
district courts of Alaska, Hawaii, Puerto Rico, Canal
Zone, and the Virgin Islands, in the Supreme Courts
of Hawaii and Puerto Rico, and in proceedings be-
fore United States commissioners. Such rules shall
not take effect until they shall have been reported
to Congress by the Attorney General at the begin-
ning of a regular session thereof and until after
the close of such session, and thereafter all laws in
conflict therewith shall be of no further force and
effect. (June 29, 1940, ch. 445, 54 Stat. 688; Treaty
Jan. 11, 1943, 57 Stat. 767.)

CODIFICATION

The reference to the United States Court for China was
omitted as such court is no longer functloning. By the
Treaty of Jan. 11, 1943, cited to text, the United States
relinquished extraterritorial jurisdiction in China. Rule
54 (a) of the Federal Rules of Criminal Procedure, effec-
tive Mar. 21, 1946, and set out following this section, does
not Include the United States Court for China in its
enumeration of courts to which such rules apply.

HisTORY OF RULES

Rules 1-31, 40-60 of the Federal Ruies of Criminal
Procedure, which are set out following this section, were
authorized by the provisions of this section. Pursuant
to such provisions, said Rules 1-31, 40-60, prepared by
an Advisory Committee appointed by the Supreme Court
on Feb. 3, 1941, were, on Dec. 26, 1944, transmitted to the
Attorney General of the United States by the Chief Jus-
tice. On Jan. 3, 1945, the Attorney General submitted
them to Congress. Under Rule 59, the effective date of
sald Rules 1-31, 40-60 was Mar. 21, 1946.

Rules 32-39 of said rules, relating to judgment and
appeals and also set out following this section, were
authorized by section 688 of this title, were also prepared
by the said Advisory Committee, and they superseded the
former Rules of Criminal Procedure After Plea of Guiity,
Verdict or Finding of Guilt (Rules 1-13), which were
authorlzed, adopted and promulgated under that section
and which were formerly set out following that section.
Sald Rules 32-39 were promulgated by the Supreme Court
as a part of the new Federal Rules of Criminal Procedure,
by order dated Feb. 8, 1946, making them effective also
on Mar. 21, 19468. Said order also directed that sald rules
and Rules 1-31, 40-60 be consecutively numbered “as
indicated” and that they (Rules 1-60) be known as the
Federal Rules of Criminal Procedure.
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§ 687

For history of former Rules 1-13 of the said Rules of
Criminal Procedure After Plea of Guilty, Verdict or Find-
ing of Guilt, commonly known as the Criminal Appeals
Rules, see note under said section 688 of this titie.

CROSS REFERENCES

Extension of this section to proceedings to punish for
criminal contempt of court, see sectlon 689 of this title.

Extension of this section .to proceedings with respect
to direct appeals to the Supreme Court, taken by or on
behalf of the United States in certain cases, see section
682 of this title.

FEDERAL RULES OF CRIMINAL PROCEDURE
For THE DisTrRIcT COURTS OF THE UNITED STATES

EFFECTIVE MARCH 21, 1946
ANALYSIS OF RULES AND FORMS

I. SCOPE, PURPOSE AND CONSTRUCTION

Rule.
1. Scope.
2. Purpose and Construction.

II. PRELIMINARY PROCEEDINGS

3. The Complaint.
4. Warrant or Summons upon Complaint.
(a) Issuance.
(b) Form.
(1) Warrant.
(2) Summons.
(¢) Execution or Service; and Return.
(1) By Whom.
(2) Territorial Limits,
(3) Manner.
(4) Return.
5. Proceedings before the Commissioner.
(a) Appearance hefore the Commissioner.
(b) Statement by the Commissioner.
(c) Preliminary Examination.

ITI. INDICTMENT AND INFORMATION

6. The Grand Jury.
(a) Summoning Grand Juries
(b) Objections to Grand Jury and to Grand
Jurors.
(1) Challenges.
(2) Motion to Dismiss.
(¢) Foreman and Deputy Foreman.
(d) Who May Be Present.
(e) Secrecy of Proceedings and Disclosure.
(f) Finding and Return of Indictment.
(g) Discharge and Excuse.
7. The Indictment and the Information.
(a) Use of Indictment or Informatlon.
(b) Walver of Indictment.
(¢) Nature and Contents.
(d) Surplusage.
(e) Amendment of Information.
() Bill of Particulars.
8. Joinder of Offenses and of Defendants.
(a) Joinder of Offenses.
(b) Joinder of Defendants.
9. Warrant or Summons upon
Information.
(a) Issuance.
(b) Form.
(1) Warrant.
(2) Summons.
(c) Execution or Service; and Return.
(1) Execution or Service.
(2) Return.

IV. ARRAIGNMENT AND PREPARATION FOR TRIAL

10. Arralgnment.
11. Pleas.

Indictment or
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Rule.
12, Pleadings and Motions before Trial; Defenses and
Objections.
(a) Pleadings and Motions,
(b) The Motion Raising Defenses and Objections.
(1) Defenses and Objections which May
be Raised.
(2) Defenses and Objections which Must
be Raijsed.
(3) Time of Making Motion,
(4) Hearing on Motion.
(5) Effect of Determination.
138. Trial Together of Indictments or Informations.
14. Rellef from Prejudicial Joinder.
15. Depositions. ’
(a) When Taken,
(b) Notice of Taking.
(c) Defendant’s Counsel and Payment of Ex-
penses.
(d) How Taken.
(e) Use.
(f) Objections to Admissibillty.
16. Discovery and Inspection.
17. Subpoena.
(a) For Attendance of Witnesses; Form; Issuance.
(b) Indigent Defendants.
(¢) For Production of Documentary Evidence and
of Objects.
(d) Service.
(e) Place of Service.
(1) In United States.
(2) Aboard.
(f) For Taking Depositions; Place of Examination.
(1) Issuance. ’
12) Place,
(g) Contempt.

V. VENUE

18. District and Division.
19. Transfer within the District.
20. Transfer from the District or Division for Plea and
Sentence,
21. Transfer from the District or Division for Trial.
(a) For Prejudice in the District or Division.
(b) Offense Committed in Two or More Districts
or Divisions.
(c) Proceedings on Transfer.
22. Time of Motion to Transfer.

23. Trial by Jury or by the Court.
(a) Trial by Jury.
(b) Jury of Less than Twelve.
(c) Trlal without a Jury.

24, Trial Jurors.
(a) Examination.
(b) Peremptory Challenges.
(c) Alternate Jurors.

256. Judge; Disability.

26. Evidence.

27. Proof of Official Record.

28. Expert Witnesses.

29. Motion for Acquittal.
(a) Motion for Judgment of Acquittal.
(b) Reservatlon of Decision on Motion.

80. Instructions.

31. Verdict.
(a) Return.
(b) Several Defendants.

° (¢) Conviction of Less Offense.

(d) Poll of Jury.

VII. JUDGMENT

32. Sentence and Judgment.

(a) Sentence.

(b) Judgment.

(c) Presentence Investigation.
(1) When Made.
(2) Report.

(d) Withdrawal of Plea of Guilty.

(e) Probation.
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Rule.

33. New Trial.

34. Arrest of Judgment.

35. Correction or Reduction of Sentence.
36. Clerical Mistakes.

VII. APPEAL

387. Taking Appeal; and Petition for Writ of Certiorari.
(a) Taking Appeal.
(1) Notice of Appeal.
(2) Time for Taking Appeal.
(b) Petition for Review on Writ of Certiorari,
(1) Petition,
(2) Time of Making Petition.
38. Stay of Execution, and Relief Pending Review.
(a) Stay of Execution.
(1) Death.
(2) - Imprisonment.
(3) Fine.
(4) Probation.
(h) Balil.
(c) Application for Relief Pending Review.
89. Supervision of Appeal.
(a) Supervision in Appellate Court.
{b) The Record on Appeal.
‘1) Preparation and Form.
(2) Use of Typewritten Record.
(c) Docketing of Appeal and Record on Appeal.
(d) Setting the Appeal for Argument.

IX, SUPPLEMENTARY AND SPECIAL PROCEEDINGS

40. Commitment to Another District; Removal.
(a) Arrest in Nearby District.
(b) Arrest in Distant District.
(1) Appearance before Commissioner or
Judge.
(2) Statement by Commissioner or Judge.
(3) Hearing; Warrant of Removal or Dis-
charge. ’
(4) Hearing and Removal on Arrest with-
out a Warrant.
41. Search and Seizure.
(a) Authority to Issue Warrant.
(h) Grounds for Issuance.
(c) Issuance and Contents.
(d) Ezxecution and Return with Inventory.
(e) Motion for Return of Property and to Sup-
press Evidence. :
(f) Return of Papers to Clerk.
(g) Scope and Definition.
42. Criminal Contempt.
- (a) Summary Disposition.
(b) Disposition upon Notice and Hearing,

X. GENERAL PROVISIONS

43. Presence of the Defendant,
44. Assignment of Counsel.
45, Time.
(a) Computation.
(b) Enlargement.
(c) Unaffected by Expiration of Term.
(d) For Motions; Affidavits.
(e) Additional Time after Service by Mail.
46, Bail.
(a) Right to Bail.
(1) Before Conviction,
(2) Upon Review.
(b) Bail for Witness.
(c) Amount.
(d) Form, and Place of Deposit.
(e) Justification of Sureties.
(f) Forfeiture.
(1) Declaration.
(2) Setting Aside.
(3) Enforcement.
(4) Remission,
(g) Exoneration.
47. Motions.
48. Dismissal. -
(&) By Attorney for Government.
(b) By Court.
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Rule.
49. Service and Filing of Papers
(a) Service: When Required.
(b) Service: How Made.
(c) Notice of Orders.
(d) Filing.
Calendars.
Exceptlons Unnecessary.
Harmless Error and Plain Error.
(s) Harmless Error.
(b) Plain Error.
Regulation of Conduct in the Court Room.
Application and Exception.
(a) Courts and Commissioners.
(1) Courts.
(2) Commissioners,
(b) Proceedings.
(1) Removed Proceedings.
(2) Offenses Outside a District or State.
(3) Peace Bonds.
(4) Trlal before Commissioners.
(6) Other Proceedings.
(¢) Application of Terms.
Records.
Courts and Clerks.
Rules of Court.
(a) Rules by District Courts and Circuit Courts of
Appeals.
(b) Procedure Not Otherwise Specified.
Porms,
Effective Date.
Title.

50.
51.
52,

53.
54.

55.
56.
67.

58.
59.
60.
APPENDIX OF FORMS
Form
1. Indictment for Murder in the First Degree of Federal
Officer.
2. Indictment for Murder in the First Degree on Federal
Reservation.
. Indictment for Mail Fraud.
. Indictment for Sabotage.
. Indictment for Internal Revenue Violation.
Indictment for Interstate Transportation of Stolen
Motor Vehicle.
. Indictment for Receiving Stolen Motor Vehicle.
. Indictment for Impersonation of Federal Officer.
. Indictment for Obtaining Money by Impersonation of
Federal Officer.
Indictment for Presenting Fraudulent Claim Against
the Unlted States.
Information for Food and Drug Violation.
Warrant for Arrest of Defendant.
Summons.
Warrant of Removal.
Search Warrant.
Motion for the Return of Seized Property and the
Suppression of Evidence.
Appearance Bond.
Waiver of Indictment. .
Motion by Defendant to Dismiss the Indictment.
Subpena to Testify.
Subpena to Produce Document or Object.
Warrant for Arrest of Witness.
Motion for New Trial.
Motion In Arrest of Judgment.
Judgment and Commitment.
Notice of Appeal.
Statement of Docket Entries.
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10.

11.
12.
13.
14,
15.
16.

17.
18.
19.
20.
21.
22.
23.
24.
26.
26.
27.

TABLE

This table shows the Constitution, its amendments, and the sections
of the United States Code to which references are made in the Federal
Rules of Criminal Procedure and the notes thereto.

[Unless tollowed by “(T)"”, to indicate that the reference appesrs in

the text of the Rule, the references appear in the Note to the Rule.}
Federal Rules Federal Rules
Constitution and
of Criminal U.8.C. of Crlminal
itsamendments | "prjequre Procedure
Constitution._. 18, 21 54
4th Amendmen 9 s 3
5th Amendment. 7 54
6th Amendment.._} 21 54
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Federal Rules Federal Rules Federal Rules Federal Rules
U.8.C. of Criminal U.8.C. of Criminal U.8.C. of Criminal U.s.C. of Criminal
Procedure Procedure Procedure Procedure
54 Tit. 28, §481...____ 54 Tit. 49, §41..___._. 18 Tit. 49, §782.._..__ 41
42 483_. 54 623_ 18 784 -l 41
54 485.._ 54 kL1 S, 41 Tit. 50, §23__...._. 54(T)
41 503 4
54 632 26
54 - 26 .
553 gg I. SCOPE, PURPOSE, AND CONSTRUCTION
54 15 )
54 42 RULE 1. ScoPE
% 17 '
553 46 These rules govern the procedure in the courts
o z of the United States and before United States
ﬁ g commissioners in all criminal proceedings, with the
g g exceptions stated in Rule 54.
2‘; g NoTEs oF ADVISORY COMMITTEE ON RULES
}2 g 1. These rules are prescribed under the authority of
54 27 two acts of Congress, namely: the Act of June 29, 1940,
ﬁ g; ch, 445, 18 U, S. C. § 687 (Proceedings in criminal cases
54 27, prior to and including verdict; power of Supreme Court
] P14 to prescribe rules) and the Act of November 21, 1941,
55: g ch. 492, 18 U. S. C. § 689 (Proceedings to punish for crim-
54 27 inal contempt of court; application to sections 687 and
54 (’I‘g 27 688) .
gﬁ% g’; 2. The courts of the United States covered by the ruies
42 27 are enumerated in Rule 54 (a). In addition to Federal
41 27 courts in the continental United States they include
g g{ % district courts in Alaska, Hawaii, Puerto Rico and the
41, 54 26,27 Virgin Islands. In the Canal Zone only the rules govern-
4 27 ing proceedings after verdict, finding or plea of guilty
ﬁ g are applicable. .

56 27 3. While the rules apply to proceedings before com-
gﬁ 27 missioners when acting as committing magistrates, they
1 7 . N N
54 27 do not govern when a commissioner acts as a trial magis-
54 41 trate for the trial of petty offenses committed on Federal
15§ ﬁg; reservations. That procedure is governed by rules adopted
18 54(T) by order promulgated by the Supreme Court on January
18 42,54(T) 6, 1941 (311 U. S. 733), pursuant to the Act of October 9,
ig' 19 42 551% 1940, ch. 785, secs. 1-5. See 18 U. S. C. §§ 576-576d (relat~
4 42, 54(T) ing to trial of petty offenses on Federal reservations by

g ﬁ(’l‘) United States commissioners).

42 51 A

g i; RuULE 2. PURPOSE AND CONSTRUCTION

a2 Tit. 29, § 11| 42 These rules are intended to provide for the just

3 g determination of every criminal proceeding. They

g fi’ “shall be construed to secure simplicity in procedure,

g Tit. 31, §46_ 27 fairness in administration and the elimination of

6 Tit. 33, 3 391 o unjustifiable expense and delay. :

6 54

g g NOTES OF ADVISORY COMMITTEE ON RULES

6,24 54 Compare Federal Rules of Civil Procedure 28 U, S. C.

s i foll. §723c, Rule 1 (Scope of Rules), last sentence:

6 5 “They [the Federal Rules of Civil Procedure 28 U. S, C.

6 927 42 foll. § 723c] shall be construed to secure the just, speedy,

p it 35, § 86 2 and Inexpensive determination of every action.”

6,24 Tit. 4322 27

¢ z I1. PRELIMINARY PROCEEDINGS

56 83... 27

g Tit. 44, §%h.- 22; RuLE 3. THE COMPLAINT

& Tit. 46, § 198 ... | 26 The complaint is a written statement of the essen-

® Tit. 47, §33. - pid tial facts constituting the offense charged. It shall

553 % be made upon oath before a commissioner or other

23 Tit. 48, § %01 g: officer empowered to commit persons charged with
a4 54 offenses against the United States.

54 54

z ﬁ NoTEs oF ADVISORY COMMITTEE ON RULES

54 54 The rule generally states existing law and practice, 18

ﬁ ﬁ U. S. C. § 591 (Arrest and removal for trial); United States

54 42 v. Simon, E. D. Pa., 248 F. 980; United States v. Maresca,

54 54 8. D. N. Y., 266 F. 713, 719-721. It eliminates, however,

ﬁ Tit. 49, § 12 ﬁ the requirement of conformity to State law as to the form

54 RS TI and sufficiency of the complaint. See, also, Rule 57 (b).
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RULE 4. WARRANT OR SUMMONS UPON COMPLAINT

(a) Issuance.

If it appears from the complaint that there is prob-
able cause to believe that an offense has been com-
mitted and that the defendant has committed it, a
warrant for the arrest of the defendant shall issue to
any officer authorized by law to execute it. Upon the
request of the attorney for the government a sum-
mons instead of a warrant shall issue. More than
one warrant or summons may issue on the same
complaint. Ifa defendant fails to appear in response
to the summons, a warrant shall issue.

(b) Form.

(1) Warrant. The warrant shall be signed by the
commissioner and shall contain the name of the
defendant or, if his name is unknown, any name or
description by which he can be identified with reason-
able certainty. It shall describe the offense charged
in the complaint. Itshall command that the defend-
ant be arrested and brought before the nearest avail-
able commissioner,

(2) Summons. The summons shall be in the
same form as the warrant except that it shall sum-
mon the defendant to appear before a commissioner
at a stated time and place. .

(c) Execution or Service; and Return.

(1> By Whom. The warrant shall be €xecuted by
a marshal or by some other officer authorized by
law. The summons may be served by any person
authorized to serve a summons in a civii action.

(2) Territorial Limils. The warrant may be exe-
cuted or the summons may be served at any place
within the jurisdiction of the United States.

(3) Manner. The warrant shall be exXecuted by
the arrest of the defendant. The officer need not
have the warrant in his possession at the time of the
arrest, but upon request he shall show the warrant
to the defendant as soon as possible. If the officer
does not have the warrant in his possession at the
time of the arrest. he shall then inform the defendant
of the offense charged and of the fact that a warrant
has been issued. The summons shall be served upon
a defendant by delivering a copy to him personally,
or by leaving it at his dwelling house or usual place
of abode with some person of suitable age and discre-
tion then residing therein or by mailing it to the
defendant’s last known address.

(4) Return. The officer executing a warrant shall
make return thereof to the commissioner or other
officer before whom the defendant is brought pur-
suant to Rule 5. At the request of the attorney for
the government any unexecuted warrant shall be
returned to the commissioner by whom it was issued
and shall be canceiled by him. On or before the
return day the person to whom a summons was
delivered for service shall make return thereof to the
commissioner before whom the summons is return-
able. At the request of the attorney for the govern-
ment made at any time while the complaint is
pending, a warrant returned unexecuted and not
cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the commis-
sioner to the marshal or other authorized person
for execution or service.
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Rule 4

‘NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. The rule states the existing law relating to warrants
issued by commissioner or other magistrate. United
States Constitution, Amendment IV; 18 U. 8. C. § 591
(Arrest and removal for trial).

2. The provision for summons is new, although a sum-
mons has been customarily used against corporate de-
fendants, 28 U.8.C. § 377 (Power to issue writs); United
States v. John Kelso Co., 86 F. 304, N. D. Cal,, 1898. See
also, Albrecht v. United States, 273 U, S. 1, 8, 47 S. Ct.
250, 71 L. Ed. 505 (1927). The use of the summons in
criminal cases is sanctioned hy many States, among them
Indiana, Maryland, Massachusetts, New York, New Jersey,
Ohio, and others. See A. L. I. Code of Criminal Procedure
(1931), Commentaries to secs. 12, 13, and 14. The use of
the summons 1s permitted in England by 11 & 12 Vict.,
c. 42, sec. 1 (1848). More general use of a summons in
place of a warrant was recommended by the National
Commission on Law Observance and Enforcement, Report
on Criminal Procedure (1931) 47. The Uniform Arrest
Act, proposed by the Interstate Commission on Crime,
provides for a summons. Warner, 28 Va. L. R. 315, See
also, Medalle, 4 Lawyers Guild R. 1, 6.

3. The provision for the {ssuance of additional warrants
on the same complaint embodies the practice heretofore
followed in some districts. It is desirable from a practical
standpoint, since when a complaint names several de-
fendants, it may be preferable to issue a separate war-
rant as to each in order to facilitate service and return,
especlally If the defendants are apprehended at different
times and places. Berge, 42 Mich. L. R. 353, 356.

4. Failure to respond to a summons is not a contempt
of court, but is ground for issuing a warrant.

Note to Subdivision (b)

Compare Rule 9 (b) and forms of warrant and sum-
mons, Appendix of Forms.

Note to Subdivision (¢) (2)

This rule and Rule 9 (¢) (1) modify the existing prac-
tice under which a warrant may be served only within the
district in which it is issued. Mitchell v. Dexter, 244 F.
926 (C. C. A. 1st, 1917); Palmer v. Thompson, 20 App.
D. C. 273 (1802); but see In re Christian, 823 P. 885,
C. C. W. D. Ark,, 18987; 2 Op. Atty. Gen. 564. When a
defendant is apprehended in a district other than that in
which the prosecution has been ingtituted, this change
will eliminate some of the steps that are at present fol-
lowed: the issuance of a warrant in the district where the
prosecution is pending; the return of the warrant non est
inventus; the filing of a compiaint on the basis of the
warrant and its return in the district in which the de-
fendant is found; and the issuance of another warrant in
the latter district. The warrant originally issued will have
efficacy throughout the United States and will constitute
authority for arresting the defendant wherever found.
Walte, 27 Jour. of Am. Judicature Soc. 101, 103. The
change will not modify or affect the rights of the defend-
ant as to removal. See Rule 40. The authority of the
marshal to serve process is not limited to the district for
which he is appointed, 28 U. S. C. § 503,

Note to Subdivision (¢) (3) -

1. The provision that the arresting officer need not have
the warrant in his possession at the time of the arrest
is rendered necessary by the fact that a fugitive may be
discovered and apprehended by any one of many officers.
It is obviously impossible for a warrant to be in the pos-
session of every officer who is searching for a fugitive or
who unexpectedly might find himself In a position to
apprehend the fugitive. The rule sets forth the cus-
tomary practice in such matters, which has’the sanction
of the courts. “It would be a strong proposition in an
ordinary felony case to say that a fugitive from justice for
whom a capias or warrant was outstanding could not be
apprehended until the apprehending officer had physical
possession of the caplas or the warrant. If such were the
law, criminals could circulate freely from one end of the
land to the other, because they could always keep ahead
of an officer with the warrant.” In re Kosopud, N. D.
Ohio, 272 Fed. 330, 336. Walite, 27 Jour. of Am. Judicature
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Soe. 101, 103. The rule, however, safeguards the defend-
ant’s rights in such case.

2. Service of summons under the rule is substantially
the same as in civil actions under Federal Rules of Civil
Procedure, Rule 4 (d) (1), 28 U. S. C. foll. § 723c.

Note to Subdivision (¢) (4)

Return of a warrant or summons to the commissioner
or other officer is provided by 18 U. S. C. § 603 (Writs;
copy as jaller’s authority). The return of all “coples of
process” by the commissioner to the clerk of the court is
provided by 18 U. 8. C. § 591; and see Rule 5 (¢), infra.

RULE 5. PROCEEDINGS BEFORE THE COMMISSIONER

(a) Appearance before the Commissioner.

An officer making an arrest under a warrant issued
upon a complaint or any person making an arrest
without a warrant shall .take the arrested person
without unnecessary delay before the nearest avail-
able commissioner or before any other nearby officer
empowered to commit persons charged with offenses
against the laws of the United States. When a per-
son arrested without a warrant is brought before a
commissioner or other officer, a complaint shall be
filed forthwith.

(b) Statement by the Commissioner.

The commissioner shall inform the defendant of
the complaint against him, of his right to retain
counsel and of his right to have a preliminary exami-
nation. He shall also inform the defendant that he
is not required to make a statement and that any
statement made by him may be used against him.
The commissioner shall allow the defendant reason-
able time and opportunity to consult counsel and
shall admit the defendant to bail as provided in these
rules.

(¢) Preliminary Examination.

The defendant shall not be called upon to plead.
If the defendant waives preliminary examination,
the commissioner shall forthwith hold him to an-
swer in the district court. If the defendant does
not waive examination, the commissioner shall hear
the evidence within a reasonable time. The defend-
ant may cross-examine witnesses against him and
may introduce evidence in his own behalf. If from
the evidence it appears to the commissioner that
there is probable cause to believe that an offense has
been committed and that the defendant has com-
mitted it, the commissioner shall forthwith hold him
to answer in the district court; otherwise the com-
missioner shall discharge him. The commissioner
shall admit the defendant to bail as provided in
these rules. After concluding the proceeding the
commissioner shall transmit forthwith to the clerk
of the district court all papers in the proceeding
and any bail taken by him.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. The time within which a prisoner must be brought
before a committing magistrate is defined differently in
different statutes. The rule supersedes all statutory pro-
visions on this point and fixes a single standard, 1. e.,
“without unnecessary delay”, 18 U. S. C. § 593 (Operating
{ilicit distillery; arrest; bail); 18 U. 8. C. § 5695 (Persons
arrested taken before nearest officer for hearing); 5 U. 8.
C. § 300a (Division of Investigation; authority of officers
to serve warrants and make arrests); 16 U. S. C. § 10 (Ar-
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rests by employees of park service for violations of laws
and regulations); 16 U. S. C. § 706 (Migratory Bird Treaty
Act; arrests; search warrants); D. C. Code (1940), Title
4, sec. 140 (Arrests without warrant); see, also, 33 U. S. C.
§§ 436, 446, 452; 46 U. S. C. § 708. What constitutes “un-
necessary delay”, i. e., reasonable time within which the
prisoner should be brought before a committing magis-
trate, must be determined in the light of all the facts
and circumstances of the case. The following authorities
discuss the question what constitutes reasonable time
for this purpose In various situations: Carroll v. Parry,
48 App. D. C. 453; Janus v. United States, 38 F. 2d 431,
C. C. A. 9th; Commonwealth v. Di Stasio, 294 Mass. 273,
1 N. E. 2d 189; State v. Freeman, 86 N. C. 683; Peloquin v.
Hibner, 231 Wis. 77, 285 N. W, 380; see, also, Warner, 28
Va. L. R. 315, 339-341.

2. The rule algo states the prevailing state practice,
A. L. I Code of Criminal Procedure (1931), Commentaries
to secs. 35, 36.

Note to Subdivisions (b) and (c¢)

1. These rules prescribe a uniform procedure to be
followed at preliminary hearings before a commissioner.
They supersede the general provisions of 18 U. S. C. § 591
(Arrest and removal for trial). The procedure prescribed
by the rules is that generally prevailing. See Wood v.
United States, 128 F. 2d 265, 271-272, App. D. C.; A. L. L.
Code of Criminal Procedure (1931), secs. 39-60 and Com-
mentaries thereto; Manual for United States Commission-
ers, pp. 6-10, published by Administrative Office of the
United States Courts.

2. Pleas before a commissioner are excluded, as a plea
of guilty at this stage has no legal status or function
except to serve as a walver of preliminary examination.
It has been held inadmissible in evidence at the trial, if
the defendant was not represented by counsel when the
plea was entered. Wood v. United States, 128 P, 2d 265,
App. D. C. The rule expressly provides for a walver of
examination, thereby eliminating any necessity for a pro-
vision as to plea.

III. INDICTMENT AND INFORMATION
RULE 6. THE GRAND JURY

(a) Summeoning Grand Juries.

The court shall order one or more grand juries to
be summoned at such times as the public interest re-
quires. The grand jury shall consist of not less than
16 nor more than 23 members. The court shall
direct that a sufficient number of legally gualified
persons be summoned to meet this requirement .

(b) Objections to Grand Jury and to Grand Jurors.

(1) Challenges. The attorney for the govern-
ment or a defendant who has been held to answer in
the district court may challenge the array of jurors
on the ground that the grand jury was not selected,
drawn or summoned in accordance with law, and
may challenge an individual juror on the ground that
the juror is not legally qualified. Challenges shail
be made before the administration of the cath to the
jurors and shall be tried by the court.

(2) Motion to Dismiss. A motion to dismiss the
indictment may be based on objections to the array
or on the lack of legal gualification of an individual
juror, if not previously determined upon challenge.
An indictment shall not be dismissed on the ground
that one or more members of the grand jury were
not legally qualified if it appears from the record
kept pursuant to subdivision (c¢) of this rule that 12
or more jurors, after deducting the number not
legally qualified, concurred in finding the indictment.
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(¢) Foreman and Deputy Foreman.

The court shall appoint one of the jurors to be
foreman and another to be deputy foreman. The
foreman shall have power to administer oaths and
affirmations and shall sign all indictments. He or
another juror designated by him shall keep a record
of the number of jurors concurring in the finding of
every indictment and shall file the record with the
clerk of the court, but the record shall not be made
public except on order of the court. During the
absence of the foreman, the deputy foreman shail
act as foreman.

(d) ‘Who May be Present.

Attorneys for the government, the witness under
examination, interpreters when needed and, for the
purpose of taking the evidence, a stenographer may
be present while the grand jury is in session, but no
person other than the jurors may be present while
the grand jury is deliberating or voting.

(e) Secrecy of Proceedings and Disclosure.

Disclosure of matters occurring before the grand
jury other than its deliberations and the vote of any
juror may be made to the attorneys for the govern-
ment for use in the performance of their duties.
Otherwise a juror, attorney, interpreter or stenog-
rapher may disclose matters occurring before the
grand juror only when so directed by the court pre-
liminarily to or in connection with a judicial pro-
ceeding or when permitted by the court at the request
of the defendant upon a showing that grounds may
exist for a motion to dismiss the indictment because
of matters occurring before the grand jury. No obli-
gation of secrecy may be imposed upon any person
except in accordance with this rule. The court may
direct that an indictment shall be kept secret until
the defendant is in custody or has given bail, and in
that event the clerk shall seal the indictment and no
person shall disclose the finding of the indictment
except when necessary for the issuance and execu-
tion of a warrant or summons.

() Finding and Return of Indictment.

An indictment may be found only upon the con-
currence of 12 or more jurors. The indictment shall
be returned by the grand jury to a judge in open
court. If the defendant has been held to answer
and 12 jurors do not concur in finding an indictment,
the foreman shall so report to the court in writing
forthwith.

(g) Discharge and Excuse. )

A grand jury shall serve until discharged by the
court but no grand jury may serve more than 18
months. The tenure and powers of a grand jury
are not affected by the beginning or expiration of a
term of court. At any time for cause shown the
court may excuse a juror either temporarily or
permanently, and in the latter event the court may
impanel another person in place of the juror excused.

NOTES oP ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. The first sentence of this rule vests in the court full
discretion as to the number of grand juries to be sum-
moned and as to the times when they should be con-
vened. This provision supersedes the existing law, which
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limits the authority of the court to summon more than
one grand jury at the same time. At present two grand
Juries may be convened simultaneously only in a district
which has a city or borough of at least 300,000 inhabi-
tants, and three grand juries only in the Southern Dis-
trict of New York, 28 U. S. C. § 421 (Grand juries; when,
how and by whom summoned; length of service). This
statute has been construed, however, as only limiting the
authority of the court to summon more than one grand
jury for a single place of holding court, and as not cir-
cumscribing the power to convene simultaneously several
grand juries at different points within the same district,
Morris v. United States, 128 F. 2d 912, C. C. A. 5th; United
States v. Perlstein, 39 F. Supp. 965, D. N. J.

2. The provision that the grand jury shall consist of not
less than 16 and not more than 23 members continues
existing law, 28 U. S. C. §419 (Grand jurors; number
when less than required number).

3. The rule does not affect or deal with the method of
summoning and selecting grand juries. Existing statutes
on the subjects are not superseded. See 28 U.S. C. §§ 411—
426. As these provisions of law relate to jurors for both
criminal and civil cases, it seemed best not to deal with
this subject.

Note to Subdivision (b) (1)

Challenges to the array and to individual jurors, al-
though rarely invoked in connection with the selection
of grand juries, are nevertheless permitted in the Federal
courts and are continued by this rule, United States v,
Gale, 109 U. 3. 65, 69-70, 3 S. Ct. 1, 27 L. Ed. 857; Clawson
v. United States, 11¢ U. S. 477, § S. Ct. 949, 29 L. Ed. 179;
Agnew v. United States, 165 U. S. 36, 44, 17 S. Ct. 235,
41 L. Ed. 624. It is not contemplated, however, that de-
fendants held for action of the grand jury shall receive
notice of the time and place of the impaneling of a grand
jury, or that defendants in custody shall be brought to
court to attend at the selection of the grand jury. Failure
to challenge is not a waiver of any objection. The objec-
tion may still be interposed by motion under Rule 6
(0) (2).

Note to Subdivision (b) (2)

1. The motion provided by this rule takes the place of a
plea in abatement, or motion to quash. Crowley v. United
States, 194 U. S. 461, 469474, 24 S, Ct. 731, 48 L. Ed. 1075;
United States v. Gale, supra.

2. The second sentence of the rule is a restatement of
18 U. S. C. § 554 (a) (Indictments and presentments; ob-
jection on ground of ungualified . juror barred where
twelve qualified jurors concurred; record of number con-
curring), and introduces no change in existing law.

Note to Subdivision (c)

1. This rule generally is a restatement of existing law,
18 U. 8. C. § 554 (a) and 28 U. S. C. § 420. Falilure of the
foreman to sign or endorse the indictment is an jrregu-
larity and is not fatal, Frisbie v. Unlted States, 157 U. S.
160, 163-165, 15 S. Ct. 586, 39 L. Ed. 657.

2. The provision for the appointment of a deputy fore-
man is new. Its purpose is to facilitate the transaction
of business if the foreman is absent. Such a provision
is found in the law of at least one State, N. Y. Code Crimi-
nal Procedure, sec. 244.

) Note to Subdivision (d)

This rule generally continues existing law. See 18
U. S. C. § 556 (Indictments and presentments; defects of
form); and 5 U. S. C. § 310 (Conduct of legal proceedings).

Note to Subdivision (e)

1. This rule continues the traditional practice of secrecy
on the part of members of the grand jury, except when
the court permits a disclosure, Schmidt v. United States,
116 F. 2d 394, C. C. A. 6th; United States v. American Medi-
cal Association, 26 F. Supp. 429, D. C.; Cf. Atwell v. United
States, 162 Fed. 97, C. C. A. 4th; and see 18 U. S. C. § 55¢
(a) (Indictments and presentments; objection on ground
of unqualified juror barred where twelve qualified jurors
concurred; record of number concurring). Government
attorneys are entitled to disclosure of grand jury proceed-
ings, other than the deliberations and the votes of the
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Jurors, inasmuch as they may be present in the grand jury
room during the presentation of evidence. The rule con-
tinues this practice.

2. The rule does not impose any obligation of secrecy
on witnesses. The existing practice on this point varies
among the districts. The seal of secrecy on witnesses
seems an unnecessary hardship and may lead to injustice
if a witness is not permitted to make a disclosure to
counsel or to an associate.

3. The last sentence authorizing the court to seal in-
dictments continues present practice.

Note to Subdivision (f)

This rule continues existing law, 18 U, 8.°C. § 554 (In-
dictments and presentments; by twelve grand Jurors).
The purpose of the last sentence is to provide means for a
prompt release of a defendant if in custody, or exoneration
of baii if he is on ball, in the event that the grand jury
considers the case of a defendant held for its action and
finds no indictment. :

Note to Subdivision (g)

Under existing law a grand jury serves only during the’

term for which it is summoned, but the court may extend
its period of service for as long as 18 months, 28 U. 8. C.
§ 421, During the extended period, however, a grand jury
may conduct onity investigations commenced during the
original term. The rule continues the 18 months’ maxi-
mum for the period of service of a grand jury, but provides
for such service as a matter of course, unless the court
terminates it at an earlier date. The matter is left in the
discretion of the court, as it is under existing law. The
expiration of a term of court as a time limitation is else-
where entirely eliminated (Rule 45 (c)) and specific time
limitations are substituted therefor. This was previousiy
done by the Federal Rules of Civil Procedure for the civil
side of the courts (Federal Rules of Civil Procedure, Rule
6 (c), 23 U. 8. C. foll. §723c). The elimination of the
requirement that at an extended period the grand jury
may continue only Investigations previousiy commenced,
will obviate such a controversy as was presented in United
States v. Johnson, 319 U. 8. 503, 63 S. Ct. 1233, 87 L. Ed.
1546, rehearing denied 320 U. S. 808, 64 8. Ct. 25, 88 L. Ed.
488.

RULE 7. THE INDICTMENT AND THE INFORMATION

(a) Use of Indictment or .Information.

An offense which may be punished by death shall
be prosecuted by indictment. An offense which may
be punished by imprisonment for a term exceeding
one year or at hard labor shall be prosecuted by
indictment or, if indictment is waived, it may be
prosecuted by information. Any other offense may
be prosecuted by indictment or by information. An
information may be filed without leave of court.

(b) Waiver of Indictment.

An offense which may be punished by imprison-
ment for a term exceeding one year or at hard labor
may be prosecuted by information if the defendant,
after he has been advised of the nature of the charge
and of his rights, waives in open court prosecution
by indictment.

(¢) Nature and Contents.

The indictment or the information shall be a
plain, concise and definite written statement of the
essential facts constituting the offense charged. It
shall be signed by the attorney for the government.
It need not contain a formal commencement, a for-
mal conclusion or any other matter not necessary to
such statement. Allegations made in one count may
be incorporated by reference in another count. It
may be alleged in a single count that the means by
which the defendant committed the offense are un-
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known or that he committed it by one or more speci-
fied means. The indictment or information shall
state for each count the official or customary cita-
tion of the statute, rule, regulation or other pro-
vision of law which the defendant is alleged therein
to have violated. Error in the citation or its omis-
sion shall not be ground for dismissal of the indict-
ment or information or for reversal of a conviction
if the error or omission did not mislead the defend-
ant to his prejudice.

(d) Surplusage.

The court on motion of the defendant may strike
surplusage from the indictmient or information-

(e) Amendment of Information.

The court may permit an information to be
amended at any time before verdict or finding if no
additional or different offense is charged and if sub-
stantial rights of the defendant are not prejudiced.

(f) Bill of Particulars.

The court for cause may direct the filing of a bill
of particulars. A motion for a bill of particulars
may be made only within ten days after arraign-
ment or at such other time before or after arraign-
ment as may be prescribed by rule or order. A bill
of particulars may be amended at any time subject
to such conditions as justice requires.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. This rule gives effect to the following provision of
the Fifth Amendment to the Constitution of the United
States: “No person shall be held to answer for a capital,
or otherwise Infamous crime, unless on a presentment
or indictment of & Grand Jury * * *“. An infamous
crime has been defined as a crime punishable by death or
by imprisonment in a penitentiary or at hard labor, Ex
parte Wilson, 114 U. 8. 417, 427, 5 8. Ct. 935, 29 L. Ed. 89;
United States v. Moreland, 258 U. S. 433, 42 8. Ct. 368, 66
L. Ed. 700, 2¢ A. L. R. 992. Any sentence of imprisonment
for a term of over one year may be served in a peniten-
tary, if so directed by the Attorney Generai, 18 U. S. C. °
§ 753f (Commitment of persons by any court of the United
States and the juvenile court of the District of Columbia;
place of confinement; transfers). Consequently any of-
fense punishable by imprisonment for a term of over one
year 1s an infamous crime.

2. Petty offenses and misdemeanors for which no in-
famous punishment is prescribed may now be prosecuted
by information, 18 U. S. C. § 541 (Felonies and misde-
meanors); Duke v. United States, 301 U. 8. 492, 57 S. Ct.
835, 81 L. Ed. 1243,

3. For a discussion of the provision for walver of in-
dictment, see Note to Rule 7 (b), infra. :

4. Presentment is not included as an additional type of
formal accusation, since presentments as a method of
Instituting prosecutions are obsolete, at least as concerns
the Federal courts.

Note to Subdivision (b)

1. Opportunity to walve indictment and to consent to
prosecution by information will be a substantial aid to
defendants, especlally those who, because of inability to
give bail, are incarcerated pending action of the grand
Jury, but desire to plead gullty. This rule is particularly
important in those districts in which considerable in-
tervals occur between sesstons of the grand jury. In many
districts where the grand jury meets Infrequently a
defendant unable to give bafl and desiring to plead guilty
is compelled to spend many days, and sometimes many
weeks, and even months, in jail before he can begin the
service of his sentence, whatever it may be, awaiting the
action of a grand jury. Homer Cu.nmings, 29 A. B. A.
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Jour. 654-655; Vanderbilt, 28 A. B. A. Jour. 376, 377,
Robinson, 27 Jour. of the Am. Judicature Soc. 38, 45;
Medalle, 4 Lawyers Guild R. (3) 1, 3. The rule contains
safeguards against improvident watvers.

The Judicial Conference of Senior Circult Judges, in
September 1941, recommended that “existing law or estab-
lished procedure be so changed, that a defendant may
waive indictment and plead gulity to an information
flled by a United States attorney in all cases except capital
felontes.” Report of the Judicial Conference of Senior
Circuit Judges (1941) 13. In S8eptember 1942 the Judicial
Conference recommended that provision be made “for
walver of indictment and jury trial, so that persons
accused of crime may not be held in jail needlessly pend-
ing trial.” Id. (1942) 8.

Attorneys General of the United States have from time
to time recommended legislation to permit defendants to
waive indictment and to consent to prosecutlon by infor-
mation. See Annual Report of the Attorney General of
the United States (Mitchell) (1931) 3; Id. (Mitchell)
(1932) 6; Id. (Cummings) (1933) 1, (1936) 2, (1937) 11,
(1938) 9; Id. (Murphy) (1939) 7.

The Federal Juvenile Dellnquency Act, 18 U. 8. C.
§§ 921-929, now permits a juvenile charged with an ofiense
not punishable by death or life imprisonment to consent
to prosecution by information on a charge of juvenlile
delinquency, 18 U. S. C. § 922.

2. On the constitutionality of this rule, see United
States v. Gill, 55 F. 2d 399, D. N. M., holding that the
constitutional guaranty of indictment by grand jury may
be walved by defendant. It has also been held that other
constitutional guaranties may be walved by the defend-
ant, e. g., Patton v. United States, 281 U. 8. 276, 50 8. Ct.
253, 74 L. Bd. 854, 70 A. L. R. 263 (trial by jury); Johnson
v. Zerbst, 304 U. 8. 458, 465, 58 S. Ct. 1019, 82 L. Ed. 1461,
146 A. L. R. 357 (right of counsel); Trono v. United States,
199 U. 8. 521, 534, 26 8. Ct. 121, 50 L. Ed. 292, 4 Ann. Cas.
773 (protection agalnst double jeopardy); United States
v. Murdock, 284 U. 8. 141, 148, 52 S. Ct. 63, 76 L. Ed. 210,
82 A. L. R. 1376 (privilege against self-incrimination);
Diaz v. United States, 223 U. S. 442, 450, 32 8. Ct. 250, 56
L. Ed. 500, Ann. Cas. 1913C, 1138 (right of confrontation).

Note to Subdivision (¢)

1. This rule introduces a simple form of indictment,
illustrated by Forms 1 to 11 in the Appendix of Forms. Cf.
Rule 8 (a) of the Federal Rules of Civil Procedure, 28
U. 8. C. foll. § 723c. For discusslon of the effect of this
rule and a comparison between the present form of indict-
ment and the simple form introduced by this rule, see
Vanderbilt, 290 A. B. A. Jour, 376, 377; Homer Cummings,
29 A, B. A, Jour. 654, 655; Holtzoff, 3 F. R. D. 445, 448-449;
Holtzoft, 12 Geo. Washington L. R. 119, 123-126; Medalie,
4 Lawyers Guild R. (3) 1, 3.

2. The provision contained in the fifth sentence that it
may be alleged in a single count that the means by which
the defendant committed the offense are unknown, or that
.he committed it by one or more specified means, is in-
tended to eliminate the use of multiple counts for the
purpose of alleging the commission of the offense by dif-
ferent means or in diffierent ways. Cf. Federal Rules of
Civil Procedure, Rule 8 (e) (2), 28 U. S. C. foll. § 723c.

3. The law at present regards cltations to statutes or
regulations as not a part of the indictment. A conviction
may be sustained on the basis of a statute or regulation
other than that cited. Wiltlams v. United States, 168
U. S. 382, 389, 18 S. Ct. 92, 42 L. Ed. 509; United States
v. Hutcheson, 312 U. 8. 219, 229, 61 8. Ct. 463, 85 L. Ed. 788.
The provision of the rule, in view of the many statutes
and regulations, Is for the benefit of the defendant and
is not intended to ceuse a dismissal of the indictment,
but simply to provide a means by which he can be prop-
erly informed without danger to the prosecution.

Note to Subdivision (d)

This rule Introduces a means of protecting the de-
fendant against immaterial or irrelevant allegations In
an indictment or information, which may, however, be
prejudicial. The authority of the court to strike such
surplusage is to be limited to dolng so on defendant’s
motion, in the light of the rule that the guaranty of in-
dictment by a grand jury imptiies that an indictment may
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not be amended, Ex parte Bain, 121 U. 8. 1, 7 8. Ct. 781,
30 L. Ed. 849. By making such a motion, the defendant
would, however, waive his rights in this respect.

Note to Subdivision (e)

This rule continues the existing law that, unlike an
indictment, an information may be amended, Muncy v.
United States, 289 Fed. 780, C. C. A. 4th.

Note to Subdivision (f)

This rule is substantially a restatement of existing law
on bills of particulars.

RULE 8. JOINDER OF OFFENSES AND OF DEFENDANTS
(a) Joinder of Offenses.

Two or more offenses may be charged in the same
indictment or information in a separate count for
each offense if the offenses charged, whether felonies
or misdemeanors or both, are of the same or similar
character or are based on the same act or transaction
or on two or more acts or transactions connected
together or constituting parts of a common scheme
or plan.

(b) Joinder of Defendants.

Two or more defendants may be charged in the
same indictment or information 1f they are alleged
to have participated in the same act or transaction
or in the same series of acts or transactions consti-
tuting an offense or offenses. Such defendants may
be charged in one or more counts together o sepa-
rately and all of the defendants need not be charged
in each count.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule 1s substantially a restatement of existing law,
18 U. 8. C. § 557 (Indictments and presentments; Joinder
of charges).

Note to Subdivision (b)

The first sentence of the rule 1s substantially a restate-
ment of existing law, 9 Edmunds, Cyclopedia of Federal
Procedure, 2d Ed., 4116. The second sentence formulates
a practice now approved In some circuits. Caringella v.
United States, 78 F. 2d 563, 567, C. C. A. 7th,

RULE 9. WARRANT OR SUMMONS UronN INDICTMENT OR
INFORMATION
(a) Issuance.

Upon the request of the attorney for the govern-
ment the court shall issue a warrant for each de-
fendapt named in the information, if it is supported
by oath, or in the indictment. The clerk shall Issue
a summons instead of a warrant upon the request
of the attorney for the government or by direction
of the court. Upon like request or direction he shall
issue more than one warrant or summons for the
same defendant. He shall deliver the warrant or
summons to the marshal or other person authorized
by law to execute or serve it. If a defendant fails
to appear in response to the summons, a warrant
shall issue,

(b) Form.

(1> Warrant. The form of the warrant shall be
as provided in Rule 4 (b) (1) except that it shall be
signed by the clerk, it shall describe the offense
charged in the indictment or informatlon and it
shall command that the defendant be arrested and
brought before the court. The amount of bail may
be fixed by the court and endorsed on the warrant.
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(2) Summons. The summons shall be in the
same form as the warrant except that it shall sum-
mon the defendant to appear before the court at a
stated time and place.

(c) Execution or Service; and Return.

(1) Ezxecution or Service. The warrant shall be
executed or the summons served as provided in Rule
4 (¢) (), (2) and (3). A summons to a corporation
shall be served by delivering a copy to an officer or
to a managing or general agent or to any other
agent authorized by appointment or by law to receive
service of process and, if the agent is one authorized
by statute to receive service and the statute so re-
quires, by also mailing a copy to the corporation’s
last known address within the district or at its prin-
cipal place of business elsewhere in the United
States. The officer executing the warrant shall
bring the arrested person promptly before the court
or, for the purpose of admission to bail, before a
commissioner.

(2) Return. The officer executing a warrant
shall make return thereof to the court. At the re-
guest of the attorney for the government any un-
executed warrant shall be returned and cancelled.
On or before the return day the person to whom a
summons was delivered for service shall make return
thereof. At the request of the attorney for the gov-
ernment made at any time while the indictment or
information is pending, a warrant returned unexe-
cuted and not cancelled or a summons returned
unserved or a duplicate thereof may be delivered by
the clerk to the marshal or other authorized person
for execution or service. '

NOTES OF ADVISORY COMMITTEE ON RULES

1. See Note to Rule 4, supra.

2. The provision of Rule 9 (a) that a warrant may be
issued on the basis of an information only if the latter is
supported by oath is necessitated by the Fourth Amend-
ment to the Constitution of the United States. See Al-
brecht v. United States, 273 U. 8. 1, 5, 47 S. Ct. 250, T1
L. Ed. 505.

3. The provision of Rule 9 (b) (1) that the amount of
bail may be fixed by the court and endorsed on the war-
rant states a practice now prevailing in many districts
and is intended to facilitate the giving of bail by the
defendant and eliminate delays between the arrest and
the giving of bail, which might ensue if bail cannot be
fixed until after arrest.

~

IV. ARRAIGNMENT AND PREPARATION FOR
TRIAL

RULE 10. ARRAIGNMENT

Arraignment shall be conducted in open court and
shall consist of reading the indictment or informa-
tion to the defendant or stating to him the substance
of the charge and calling on him to plead thereto.
He shall be given a copy of the indictment or infor-
mation before he is called upon to plead.

NoTeSs OF ADVISORY COMMITTEE ON RULES

1. The first sentence states the prevailing practice.

2. The requirement that the defendant shall be given
a copy of the indictment or information before he is
called upon to plead, contained in the second sentence,
is new.

3. Failure to comply with arraignment requirements
has been held not to be jurisdictional, but a mere techni-
cal irregularity not warranting a reversal of a conviction,

TITLE 18.—CRIMINAL CODE AND CRIMINAL PROCEDURE

Page 1966

if not raised before trial, Garland v. State of Washington,
232 U. S. 642, 34 S. Ct. 456, 58 L. Ed. T72.

RuULE 11. PLEAS

A defendant may plead not guilty, guilty or, with
the consent of the court, nolo contendere. The court
may refuse to accept a plea of guilty, and shall not
accept the plea without first determining that the
plea is made voluntarily with understanding of the
nature of the charge. If a defendant refuses to
plead or if the court refuses to accept a plea of guilty
or if a defendant corporation fails to appear, the
court shall enter a plea of not guilty.

NoTES OoF ADVISORY COMMITTEE ON RULES

1. This rule is substantially a restatement of existing
law and practice, 18 U. S. C. § 564 (Standing mute); Fogus
v. United States, 34 F. 2d 97, C. C. A. 4th (duty of court
to ascertain that plea of guilty is intelligently and volun-
tarily made).

2. The plea of nolo contendere has always egisted in
the Federal courts, Hudson v. United States, 272 U. S.
451, 47 S. Ct. 127, 71 L. Ed. 347; United States v. Norris,
281 U. S. 619, 50 S. Ct. 424, 74 L. Ed. 1076. The use of the
plea is recognized by the Probation Act, 18 U. S. C. § T24.
While at times criticized as theoretically lacking in logl-
cal basis, experience has shown that it performs a useful
function from a practical standpoint.

RuLE 12. PLEADINGS AND MOTIONS BEFORE TRIAL;
DEFENSES AND OBJECTIONS

(a) Pleadings and Motions.

Pleadings in criminal proceedings shall be the
indictment and the information, and the pleas of
not guilty, guilty and nolo contendere. All other
pleas, and demurrers and motions to quash are
abolished, and defenses and objections raised before
trial which heretofore could have been raised by one
or more of them shall be raised only by motion to
dismiss or to grant appropriate relief, as provided in
these rules.

(b) The Motion Raising Defenses and Objections.

(1> Defenses and Objections Which May Be
Raised. Any defense or objection which is capable
of determination without the trial of the general
issue may be raised before trial by motion.

(2) Defenses and Objections Which Must Be
Raised. Defenses and objections based on defects
in the institution of the prosecution or in the in-
dictment or information other than that it fails to
show jurisdiction in the court or to charge an offense
may be raised only by motion before trial. The mo-
tion shali include all such defenses and objections
then available to the defendant. Failure to present
any such defense or objection as herein provided
constitutes a waiver thereof, but the court for cause
shown may grant relief from the waiver. Lack of
jurisdiction or the failure of the indictment or in-
formation to charge an offense shall be noticed by
the court at any time during the pendency of the
proceeding.

(3) Time of Making Motion. The motion shall be
made before the plea is entered, but the court may
permit it to be made within a reasonable time
thereafter.

(4) Hearing on Motion. A motion before trial
raising defenses or objections shall be determined
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before trial unless the court orders that it be deferred
for determination at the trial of the general issue.
An issue of fact shall be tried by a jury if a jury
trial is required under the Constitution or an act
of Congress. All other issues of fact shall be deter-
mined by the court with or without a jury or on
affidavits or in such other manner as the court may
direct.

(5) Effect of Determination. If a motion is de-
termined adversely to the defendant he shall be
permitted to plead if he had not previously pleaded.
A plea previously entered shall stand. If the court
grants a motion based on a defect in the institution
of the prosecution or in the indictment or informa-
tion, it may also order that the defendant be held
in custody or that his bail be continued for a specified
time pending the filing of a new indlctment or in-
formation. Nothing in this rule shall be deemed to
affect the provisions of any act of Congress relating
to periods of limitations.

NoOTES oF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. This rule abolishes pleas to the jurisdiction, pleas
in abatement, demurrers, special pleas in bar, and motions
to quash. A motion to dismiss or for other appropriate
relief is substituted for the purpose of raising all defenses
and objections heretofore interposed in any of the fore-
going modes. “This should result in a reduction of oppor-
tunities for dilatory tactics and, at the same time, relieve
the defense of embarrassment. Many competent prac-
titloners have been bafied and mystlfied by the distinc-
tions between pleas in abatement, pleas in bar, demurrers,
and motions to quash, and have, at times, found difficulty
in determining which of these should be invoked.” Homer
Cummings, 20 A. B. A, Jour. 655. See also, Medalile, 4
Lawyers Guild R. (3) 1, 4.

2. A similar change was Introduced by the Federal
Rules of Civil Procedure (Rule 7 (a)) which has proven
successful. It i1s also proposed by the A. L. I. Code of
Criminal Procedure (Sec. 209).

Note to Subdivision (b) (1) and (2)

These two paragraphs classify into two groups all
objections and defenses to be interposed by motion pre-
scribed by Rule 12 (a). In one group are defenses and
objections which must be raised by motion, failure to do
so constituting a waiver. In the other group are defenses
and objections which at the defendant’s option may be
raised by motion, failure to do so, however, not consti-
tuting a walver. (Cf. Rule 12 of Federal Rules of Civil
Procedure, 28 U, S. C. foll, § 723c.)

In the first of these groups are included all defenses
and objections that are based on defects in the institution
of the prosecution or in the indictment and information,
other than lack of jurisdiction or fallure to charge an
offense. All such defenses and objections must be in-
cluded in a single motion. (Cf. Rule 12 (g) of Federal
Rules of Civil Procedure, 28 U. S. C. foll. § 723¢). Among
the defenses and objections in this group are the follow-
ing. Tllegal selection or organization of the grand jury,
disqualification of individual grand Jurors, presence of
wunauthorized persons in the grand jury room, other ir-
regularities in grand jury proceedings, defects in indict-
ment or information other than lack of jurisdiction or
failure to state an offense, etec. The provision that these
defenses and objections are walved 1f not raised by motion
substantially continues existing law, as they are walved at
present unless rajsed before trial by plea in abatement,
demurrer, motion to quash, etc.

In the other group of objections and defenses, which
the defendant at his option may raise by motion before
trial, are included all defenses and objections which are
capable of determination without a trial of the general
issue. They include such matters as former jeopardy,
former conviction, former acquittal, statute of limitations,
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immunity, lack of jurisdiction, failure of indictment or
information to state an offense, ete. Such matters have
been heretofore raised by demurrers, special pleas in bar
and motions to quash.

Note to Subdivision (b) (3)

This rule, while requiring the motion to be made before
pleading, vests discretionary authority in the court to per-
mit the motion to be made within a reasonable time
thereafter. The rule supersedes 18 U. S. C. § 556a, fixing
a definite limitation of time for pleas in abatement and
motions to quash. The rule also eliminates the require-
ment for technical withdrawal of a plea 1f it is desired to -
interpose a preliminary objection or defense after the
plea has been entered. Under this rule a plea wili be
permitted to stand in the meantime.

Note to Subdivision (b) (4)

This rule substantially restates existing law. It leaves
with the court discretion to determine in advance of trial
defenses and objections raised by motion or to defer them
for determination at the trial. It preserves the right to
jury trial in those cases in which the right is given under
the Constitution or by statute. In all other cases it vests
in the court authority to determine issues of fact in such
manner as the court deems appropriate.

Note to Subdivision (b) (5)

1, The first sentence substantially restates existing law,
18 U. 8, C. § 561 (Indictments and presentments; judg-
ment on demurrer), which provides that in case a de-
murrer to an indictment or information is overruled, the
judgment shall be respondeat ouster.

2. The last sentence of the rule that “Nothing in this
rule shall be deemed to affect the provisions of any act of
Congress relating to periods of limitations” is intended to
preserve the provisions of statutes which permit & rein-
dictment if the original indictment is found defective or
is dismissed for other irregularities and the statute of
limitations has run in the meantime, 18 U. S. C. § b87
(Defective indictment; defect found after period of iimi-
tations; reindictment); Id. sec. 588 (Defective indictment;
defect found before period of limitations; reindictment);
Id. 18 U. S. C. §589 (Defective indictment; defense of
limitations to new indictment); Id. 18 U, 8. C. § b56a
(Indictments and presentments; objections to drawing or
qualification of grand jury; time for filing; suspension of
statute of Ilimitations).

RULE 13. TrIAL TOGETHER OF INDICTMENTS OR
INFORMATIONS

The court may order two or more indictments or
informations or both to be tried together if the
offenses, and the defendants if there is more than
one, could have been joined in a single indictment or
information. The procedure shall be the same as
if the prosecution were under such single indictment
or information.

NoOTES OF ADVISORY COMMITTEE ON RULES

This rule 1s substantially a restatement of existing law,
18 U. S. C. § 657 (Indictments and presentments; joinder
of charges); Logan v. United States, 144 U. S. 263, 296, 12
8. Ct. 617, 36 L. Ed. 429; Showalter v. United States, 260
Fed. 719, C. C. A, 4th, certiorari denied 250 U. S. 672, 40
S. Ct. 14, 63 L. Ed. 1200; Hostetter v. United States, 16 F.
2d 921, C. C. A. 8th; Capone v. United States, 51 F. 2d 609,
619-620, C. C. A. Tth.

RULE 14. RELIEF FROM PREJUDICIAL JOINDER

If it appears that a defendant or the government
is prejudiced by a joinder of offenses or of defendants
in an indictment or information or by such joinder
for trial together, the court may order an election
or separate trials of counts, grant a severance of
defendants or provide whatever other relief justice
requires.
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This rule is a restatement of existing law under which
severance and other similar relief is entireiy in the discre-
tion of the court, 18 U. 8. C. § 557 (Indictments and pre-
sentments; joinder of charges); Pointer v. United States,
151 U. S. 396, 14 S. Ct. 410, 38 L. Ed. 208; Pierce v. United
States, 160 U. 8. 3556, 16 S. Ct. 321, 40 L. Ed. 4564; United
States v. Ball, 163 U. 8. 662, 673, 16 S. Ct. 1192, 41 L. Ed.
300; Stilson v. United States, 250 U. S. 583, 40 8. Ct. 28,
63 L. Ed. 1154,

RULE 15. DEPOSITIONS

(a) When Taken.

If it appears that a prospective witness may be
unable to attend or prevented from attending a
trial or hearing, that his testimony is material and
that it is necessary to take his deposition in order
to prevent a failure of justice, the court at any time
after the filing of an indictment or information may
upon motion of a defendant and notice to the parties
order that his testimony be taken by deposition and
that any designated books, papers, documents or
tangible objects, not privileged, be produced at the
same time and place. If a witness is committed for
failure to give bail to appear to testify at a trial or
hearing, the court on written motion of the witness
and upon notice to the parties may direct that his
deposition be taken. After the deposition has been
subscribed the court may discharge the witness.

(b) Notice of Taking.

The party at whose instance a deposition is to be
taken shall give to every other party reasonable
written notice of the time and place for taking the
deposition. The notice shall state the name and
address of each person to be examined. On motion
of a party upon whom the notice is served, the court
for cause shown may extend or shorten the time.

(¢) Defendant’s Counsel and Payment of Expenses.

If a defendant is without counsel the court shall
advise him of his right and assign counsel to repre-
sent him unless the defendant elects to proceed
without counsel or is able to obtain counsel. If it
appears that a defendant at whose instance a deposi-
tion is to be taken cannot bear the expense thereof,
the court may direct that the expenses of travel and
subsistence of the defendant’s attorney for attend-
ance at the examination shall be paid by the govern-
ment. In that event the marshal shall make pay-
ment accordingly.

(d) How Taken.

A deposition shall be taken in the manner provided
in civil actions. The court at the request of a de-
fendant may direct that a deposition be taken on
written interrogatories in the manner provided in
civil actions.

(e) Use.
At the trial or upon any hearing, a part or all of a

deposition, so far as otherwise admissible under the

rules of evidence, may be used if it appears: That
the witness is dead; or that the witness is out of the
United States, unless it appears that the absence of
the witness was procured by the party offering the
deposition; or that the witness is unable to attend
or testify because of sickness or infirmity; or that
the party offering the deposition has been unable
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to procure the attendance of the witness by subpoena.
Any deposition may also be used by any party for
the purpose of contradicting or impeaching the testi-
mony of the deponent as a witness. If only a part
of a deposition is offered in evidence by a party, an
adverse party may require him to offer all of it
which is relevant to the part offered and any party
may offer other parts.

(¢9) Objectibns to Admissibility.
Objections to receiving in evidence a deposition

or part thereof may be made as provided in civil
actions,

NoTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. This rule continues the existing law permitting de-
fendants to take depositions in certain limited classes of
cases under dedimus potestatemn and in perpetuam rei
memoriam, 28 U. S, C. §644. This statute has heen
generally held applicable to criminal cases, Clymer v.
United States, 38 F. 2d 581, C. C. A. 10th; Wong Yim v.
United States, 118 F. 2d 667, C. C. A. 9th, certiorari denied
313 U. S. 589, 61 S. Ct. 1112, 85 L. Ed. 1544; United States v.
Cameron, 15 Fed. 7984, C. C. E. D. Mo.; United States v.
Hofmann, 24 F. Supp. 847, S. D. N. Y. Contra, Luxemberg
v. United States, 45 F. 2d 497, C. C. A. 4th, certiorari
denied 283 U. S. 820, 51 S. Ct. 345, 76 L. Ed. 1436. The
rule continues the limitation of the statute that the taking
of depositions is to be restricted to cases in which they
are necessary “in order to prevent a failure of justice.”

2. Unlike the practice in civil cases in which depositions
may be taken as a matter of right by notice without per-
mission of the court (Rules 26 (a) and 30, Federal Rules
of Civil Procedure, 28 U. S. C. foll. § 723¢c), this rule permits
depositions to be taken only by order of the court, made
in the exercise of discretion and on notice to all parties.
It was contemplated that in criminal cases depositions
would be used only in exceptional situations, as has been
the practice heretofore.

3. This rule introduces a new feature in authorizing
the taking of the deposition of a witness committed for
failure to give ball (see Rule 46 (b)). This matter is,
however, left to the discretion of the court. The purpose
of the rule is to afford a method of relief for such a witness,
if the court finds it proper to extend it.

Note to Subdivision (b)

This subdivision, as well as subdivisions (d) and (f),
sets forth the procedure to be followed in the event that
the court grants an order for the taking of a deposition.
The procedure prescribed is similar to that in clvil cases,
Rules 28-31, Federail Rules of Civil Procedure, 28 U. S. C.
foll. § 723c.

Note to Subdivision (c)

This rule introduces a new feature for the purpose of
protecting the rights of an indigent defendant.

Note to Subdivision (d)
See Note to Subdlvision (b), supra.
Note to Subdivision (e)

In providing when and for what purpose a deposition
may be used at the trial, this rule generally follows the
corresponding provisions of the Federal Rules of Civil
Procedure, Rule 26 (d) (3), 28 U. S. C. foll. § 723¢c. 'The
only difference is that in civil cases a deposition may be
introduced at the trial if the witness Is at a greater dis-
tance than 100 miles from the place of trial, while this
rule requires that the witness be out of the United States.
The distinction results from the fact that a subpoena in
a civil case runs only within the district where issued or
100 miles from the place of trial (Rule 45 (e) (1), Federal
Rules of Civil Procedure, 28 U. 8. C. foll. § 728c), while a
subpoena in a criminal case runs throughout the United
States (see Rule 17 (e) (1), infra).

Note to Subdivision (f)
See Note to Subdivision (b), supra.
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RULE 16. DISCOVERY AND INSPECTION

Upon motion of a defendant at any time after the
filing of the indictment or information, the court
may order the attorney for the government to per-
mit the defendant to inspect and copy or photo-
graph designated books, papers, documents or tan-
gible objects, obtained from or belonging to the
defendant or obtained from others by seizure or by
process, upon a showing that the items sought may
be material to the preparation of his defense and
that the request is reasonable. The order shall spec-
ify the time, place and manner of making the in-
spection and of taking the copies or photographs
and may prescribe such terms and conditions as are
just.

NoTEs oF ApVISORY COMMITTEE ON RULES

Whether under existing law discovery may be permitted
In criminal cases is doubtful, United States v. Rosenfeld,
67 F. 2d 74, C. C. A. 24, certiorari dented, 286 U. S. 556, 52
5. Ct. 642, 76 L. Ed. 1290. The courts have, however,
made orders granting to the defendant an opportunity to
Inspect impounded documents belonging to him, United
States v. B. Goedde and Co., 40 Fed. Supp. 523, 534, E. D.
. The rule is a restatement of this procedure. In ad-
dition, it permits the procedure to be invoked in cases
of objects and documents obtained from others by selzure
or by process, on the theory that such evidential matter
would probably have been accessible to the defendant if
it had not previously been seized by the prosecution. The
entire matter is left within the dlscretion of the court.

RULE 17. SUBPOENA

(a) For Attendance of Witnesses; Form; Issuance.

A subpoena shall be issued by the clerk under the
seal of the court. It shall state the name of the
court and the title, if any, of the proceeding, and
shall command each person to whom it is directed
to attend and give testimony at the time and place
specified therein. The clerk shall issue a subpoena,
signed and sealed but otherwise in blank to a party
requesting it, who shall fill in the blanks before it is
served. A subpoena shall be issued by a commis-
sioner in a proceeding before him, but it need not be
under the seal of the court.

(b) Indigent Defendants.

The court or a judge thereof may order at any
time that a subpoena be issued upon motion or re-
quest of an indigent defendant. The motion or
request shall be supported by afidavit in which the
defendant shall state the name and address of each
witness and the testimony which he is expected by
the defendant to give if subpoenaed, and shall show
that thie evidence of the witness is material to the
defense, that the defendant cannot safely go to trial
without the witness and that the defendant does not
have sufficient means and is actually unable to pay
the fees of the witness. If the court or judge orders
the subpoena to be issued the costs incurred by the
process and the fees of the witness so subpoenaed
shall be paid in the same manner in which similar
costs and fees are paid in case of a witness sub-
poenaed in behalf of the government,

(c) For Production of Documentary Evidence and of
Objects.

A subpoena may also command the person to

whom it is directed to produce the books, papers,
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documents or other objects designated therein. The
court on motion made promptly may quash or mod-
ify the subpoena if compliance would be unreason-
able or oppressive. The court may direct that books,
papers, documents or objects designated in the sub-
poena be produced before the court at a time prior
to the trial or prior to the time when they are to be
offered in evidence and may upon their production
permit the books, papers, documents or objects or
portions thereof to be inspected by the parties and
their attorneys.

(d) Service.

A subpoena may be served by the marshal, by his
deputy or by any other person who is not a party
and who is not less than 18 years of age. Service of
a subpoena shall be made by delivering a copy
thereof to the person named and by tendering to
him the fee for 1 day’s attendance and the mileage
allowed by law.

(e) Place of Service.

(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any piace within the United States.

(2) Abroad. A subpoena directed to a witness in
8 foreign country shall issue under the circumstances
and in the manner and be served as provided in the
Act of July 3, 1926, ch. 762, §§ 2, 3, 4, 44 Stat. 835-
836; 28 U. S. C. §§ T12, 713, 714.

(f) For Taking Deposition; Place of Examination.

(1) Issuance. An order to take a deposition au-
thorizes the issuance by the clerk of the court for
the district in which the deposition is to be taken of
subpoenas for the persons named or described
therein.

(2) Place. A resident of the district in which the
deposition is to be taken may be required to attend
an examination only in the county wherein he re-
sides or is employed or transacts his business in
person. A non-resident of the district may be re-
quired to attend only in the county where he is
served with a subpoena or within 40 miles from the
place of service or at such other place as is fixed by
the court.

(g) Contempt.

Failure by any person without adequate excuse to
obey a subpoena served upon him may be deemed a
contempt of the court from which the subpoena is-
sued or of the court for the district in which it
issued if it was issued by a commissioner.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule is substantially the same as Rule 45 (a) of the
Federal Ruies of Civil Procedure.

Note to Subdivision (b)

This ruie preserves the existing right of an indigent
defendant to secure attendance of witnesses at the ex-
pense of the Government, 28 U. 8. C. § 656 (Witnesses for
indigent defendants). Under existing law, however, the
right is limited to witnesses who are within the district
in which the court is held or within one hundred miles
of the place of trial. No procedure now exists whereby an
indigent defendant can procure at Government expense
the attendance of witnesses found in another district and
more than 100 miles of the place of trial. This limitation
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is abrogated by the rule so that an indigent defendant
will be able to secure the attendance of witnesses at the
expense of the Government no matter where they are
located. The showing required by the rule to justify such
rellef is the same as that now exacted by 28 U. S. C. § 656.

Note to Sudbdivision (c)

This rule is substantially the same as Rule 45 (b) of the
Federal Rules of Civil Procedure, 28 U. S. C. foll. § 723c.

Note to Subdivision (d)

This rule is substantially the same as Rule 45 (c) of the
Federal Rules of Civil Procedure, 28 U. S. C. foll. § 723c.
The provision permitting persons other than the marshal
to serve the subpoena, and requiring the payment of
witness fees in Government cases is new matter.

Note to Subdivision (e)

(1) This rule continues existing law, 28 U. S, C. § 654
(Witnesses; subpoenas; may run into another district).
‘The rule is different in civil cases in that in such cases,
unless a statute otherwise provides, a subpoena may be
served only within the district or within 100 miles of the
place of trial, 28 U. S. C. § 654; Rule 45 (e) (1) of the Fed-
eral Rules of Civil Procedure, 28 U. S. C. foll. § 723c.

(2) This rule is substantially the same as Rule 45 (e)
(2) of the Federal Rules of Civil Procedure, 28 U. S. C.
foll. § 723c. See Blackmer v. United States, 284 UT. 8. 421,
upholding the validity of the statute referred to In the
rule.

Note to Subdivision (f)

This rule is substantially the same as Rule 45 (d) of

the Federal Rules of Civil Procedure, 28 U. S. C. foll. § 723c.

Note to Subdivision (g)

This rule is substantially the same as Rule 45 (f) of
the Federal Rules of Civil Procedure, 28 U. 8. C. foll. § 723c.

V. VENUE

RULE 18. DISTRICT AND DIVISION

Except as otherwise permitted by statute or by
these rules, the prosecution shall be had in a district
in which the offense was committed, but if the dis-
trict consists of two or more divisions the trial shall
be had in a division in which the offense was com-
mitted,

NoTES OF ADVISORY COMMITTEE ON RULES

1. The Constitution of the United States, Article III,
Section 2, Paragraph 8, provides:

The Trial of all Crimes, except in Cases of Impeach-
ment, shall be by Jury; and such Trial shall be held in
the State where the said Crimes shall have been com-
mitted; but when not committed within any State, the
Trial shall be at such Place or Places as the Congress may
by Law have directed.

Amendment VI provides:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
Jury of the State and district wherein the crime shall
have been committed, which district shall have been pre-
viously ascertained by law * * *,

28 U. 8. C. § 114 provides:

All prosecutions for crimes or offenses shall be had
within the division of such districts where the same were
commlitted, unless the court, or the judge thereof, upon
the application of the defendant, shall order the cause to
be transferred for prosecution to another division of the
district.

The word “prosecutions,” as used in this statute, does
not include the finding and return of an indictment. The
prevalling practice of impaneling a grand jury for the
entire district at a session in some division and of dis-
tributing the indictments among the divisions in which
the offenses were committed is deemed proper and legal,
Salinger v. Loisel, 265 U, S. 224, 237, 44 S. Ct. 519, 68 L. Ed.
989. The court stated that this practice is “attended
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with real advantages.” The rule Is a restatement of exist-
Ing law and is intended to sanction the continuance of
this practice. For this reason, the rule requires that only
the trial be held in the division in which the offense was
committed and permits other proceedings to be had clse~
where in the same district.

2. Within the framework of the foregoing constitutional
provisions and the provisions of the general statute, 28
U. S. C. § 114, supra, numerous statutes have been enacted
to regulate the venue of criminal proceedings, particularly
in respect to continuing offenses and offenses consisting
of several transactions occurring in different districts.
Armour Packing Co. v. United States, 209 U. 8. 56, 73-77,
28 S. Ct. 428, 52 L. Ed. 681; United States v. Johnson, 323
U. 8. 273, 65 S. Ct. 249, 89 L. Ed. 236. These special venue
provisions are not affected by the rule. Among these
statutes are the following:

U. 8. C. Title 8:

§138 (Importation of aliens for imrmoral purposes;

attempt to reenter after deportation; penalty)
U. S. C. Title 15:

§ 78aa (Regulation of Securities Exchanges; jurisdic-
tion of offenses and sults)

§ 7y (Control of Public Utility Holding Companies;

" Jurisdiction of offenses and suits)

§ 802483 (Investment Companies; jurisdiction of of-

fenses and sults) ’ :

§ 80b-14 (Investment Advisers; jurisdiction of offenses

and sults)

§ 298 (Falsely Stamped Gold or Bilver, etc., violations
of law; penalty; jurisdiction of prosecutions)

§ 7151 (Interstate Transportation of Petroleum Prod-
ucts; restraining violations; civil and criminal
proceedings; jurisdiction of District Courts;
review)

§ T17Tu (Natural Gas Act; jurisdiction of offenses; en-
forcement of liabilities and dutles)

U. S. C. Title 18:

§ 89 (Enforcement of neutrality; United States de-
fined; jurisdiction of offenses; prior offenses;
partial invalidity of provisions)

§336 (Lottery, or gift enterprise circulars not mail-
able; place of trial)

§ 838a (Mailing threatening communications)

€ 338b (Same; maliling in foreign country for delivery in
the United States)

§345 (Using or attempting to use malils for transmis-
slon of matter declared nonmalilable by title;
Jurisdiction of offense)

§396e (Transportation or importation of convict-made

goods with Intent to use in violation of local

law; Jurisdiction of violations)

(White slave trafic; jurisdiction of prosecutions)
(Motor vehicles; transportation, etc., of stolen
vehlicles)

§ 408d (Threatening

commerce)
§ 408e (Moving Iin Interstate or forelgn commerce to
avold prosecution for felony or giving testi-
mony)
§409 (Larceny, etc.,, of gcods in Interstate or foreign
commerce; penalty)
§412 (Embezzlement, etc., by officers of carrler; juris-
diction; double jeopardy)
§418 (Natlonal Stolen Property Act; Jurisdiction)
§ 419d (Transportation of stolen cattle in interstate or
foreign commerce; jurisdiction of offense)
§420d (Interference with trade and commerce by vio-
lence, threats, etc., jurisdiction of offenses)
(Arming vessel to crulse against citizen: trials)
(Place of committal of murder or mansiaughter
determined)
U. S. C. Title 21:

'§17 (Introduction into, or sale in, State or Territory
or District of Columbia of dairy or food prod-
ucts falsely labeled or branded; penalty; juris-
diction of prosecutions)

§118 (Prevention of introduction and spread of con-
tagion; duty of district attorneys)

§ 401
§ 408

communications in interstate

§ 494
§ 553
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U. S. C. Title 28:

§ 101 (Capital cases)

§ 102 (Offenses on the high seas)

§ 103 (Offenses begun in one district and completed in
another)

§ 121 (Creation of new district or division)

U. S. C. Title 47:

§33 (Submarine Cables; jurisdiction and venue of ac-
tions and offenses)

§ 506 (Special Provisions Relating to Radio; ‘venue of
trials)

U. 8. C. Title 49:

§41 (Legisiation Supplementary to Interstate Com-
merce Act; liability of corporation carriers and
agents; offenses and penalties—(1) Liability of
corporation common ca.rr!ers, offenses; penal-
ties; Jurisdiction)

§ 623 (Civil Aeronautics Act; venue and prosecution of
offenses)

RULE 19. TRANSFER WITHIN THE DISTRICT

In a district consisting of two or more divisions
the arraignment may be had, a plea entered, the
trial conducted or sentence imposed, if the defendant
consents, in any division and at any time.

NOTES OF ApVISORY COMMITTEE ON RULES

This rule is in effect a restatement of existing law, which
permits transfers from one division to another on the
application of the defendant, 28 U. S. C. § 114. It is de-
slgned to assist in the expeditious disposition of criminal
cases and to accord the defendant an opportunity for a
speedier trial or more expeditious disposition than would
© frequently be possible if it were mandatory that every
step in the proceeding be conducted in the division in
which the prosecution is pending.

RULE 20. TRANSFER FFROM THE DISTRICT FOR PLEA AND
SENTENCE

A defendant arrested in a district other than that
in which the indictment or information is pending
against him may state in writing, after receiving a
copy of the indictment or information, that he wishes
to plead guilty or nolo contendere, to waive trial in
the district in which the indictment or information
is pending and to consent to disposition of the case in
the district in which he was arrested, subject to the
approval of the United States attorney for each dis-
trict. Upon receipt of the defendant’s statement
and of the written approval of the United States
attorneys, the clerk of the court in which the indict-
ment or information is pending shali transmit the
papers in the proceeding or certified copies thereof
to the clerk of the court for the district in which the
defendant is held and the prosecution shall continue
in that district. If after the proceeding has been
transferred the defendant pleads not guilty, the clerk
shall return the papers to the court in which the
prosecution was commenced and the proceeding shall
be restored to the docket of that court. The defend-
ant’s statement shall not be used against him unless
he was represented by counsel when it was made.

NOTES OF ADVISORY COMMITTEE ON RULEs

This rule introduces a new procedure in the interest of
defendants who intend to plead guilty and are arrested
in a district other than that in which the prosecution has
been instituted. This rule would accord to a defendant
in such a situation an opportunity to secure a disposition
of the case in the district where the arrest takes place,
thereby relieving him of whatever hardship may be in-
volved in a removal to the place where the prosecution
is pending. In order to prevent possible interference with
the administration of justice, however, the consent of the
United States attorneys involved is required.
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RULE 21. TRANSFER FROM THE DISTRICT OR DIVISION
FOR TRIAL

(a) For Prejudice in the District or Division.

The court upon motion of the defendant shall
transfer the proceeding as to him to another district
or division if the court is satisfied that there exists
in the district or division where the prosecution is
pending so great a prejudice against the defendant
that he cannot obtain a fair and impartial trial in
that district or division.

(b) Offense Committed in Two or More Districts or
Divisions.

The court upon motion of the defendant shall
transfer the proceeding as to him to another district
or division, if it appears from the indictment or in-
formation or from g biil of particulars that the of-
fense was committed in more than one district or
division and if the court is satisfied that in the in-
terest of justice the proceeding should be transferred
to another district or division in whxch the commis-
sion of the offense is charged.

(¢) Proceedings on Transfer.

When a transfer is ordered the clerk shall trans-
mit to the clerk of the court to which the proceeding
is transferred ali papers in the proceeding or dupli-
cates thereof and any bail taken, and the prosecution
shall continue in that district or division.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b)

1. This rule introduces an addition to existing law.
“Lawyers not thoroughly familliar with Federal practice
are somewhat astounded to learn that they may not move
for a change of venue, even if they are able to demon-
strate that public feeling In the vicinity of the crime
may render inmpossible a fair and impartial trial. This
seems to be a defect in the federal 1aw, which the proposed
rules would cure.,”” Homer Cummings, 29 A. B. A. Jour.
655; Medalie, 4 Lawyers Guild R. (3) 1, 5.

2. The rule provides for two kinds of motions that may
be made by the defendant for a change of venue. The
first is a motion on the ground that so great a prejudice
exlsts against the defendant that he cannot obtain a fair
and impartial trial in the district or division where the
case is pending. Express provisions to a similar effect are
found In many State statutes. See,e. g., Ala. Code (1940),
Title 15, sec. 267; Cal. Pen, Code (Deering, 1941), sec. 1033;
Conn. Gen. Stat. (1830), sec. 6445; Mass. Gen. Laws.(1932)
c. 277, sec. 61 (in capital cases); N. Y. Code of Criminal
Procedure, sec. 344. The second is a motion for a change
of venue in cases involving an offense alleged to have been
committed in more than one district or division. In such
cases the court, on defendant’s motion, will be authorized
to transfer the case to another district or division in which
the commission of the offense is charged, If the court is
satisfied that it 18 in the interest of justice to do so. The
effect of this provision would be to modify the existing
practice under which in such cases the Government has
the final choice of the jurisdiction where the prosecution
should be conducted. The matter will now be ieft in the
discretion of the court.

3. The rule provides for a change of venue only on
defendant’s motion and does not extend the same right
to the prosecution, since the defendant has a constitue
tional right to a trial in the district where the offense was
committed. Constitution of the United States, Article
III, Sec. 2, Par, 3; Amendment VI. By making a motion
for a change of venue, however, the defendant waives this
constitutional right.

4. This rule is in addition to and does not supersede
existing statutes enabling a party to secure a change of
judge on the ground of personal bias or prejudice, 28
U. 8. C. § 25; or enabling the defendant to secure a change
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of venue as of right in certain cases involving offenses
commltted in more than one district, 18 U. 8. C. § 338a
(d) (Malling threatening communications); Id. 18 U. 8. C.
§ 403d (d). (Threatening communications in interstate
commerce).

Note to Subdivision (¢)
Cf. 28 U. 8. C. § 114 and Rule 20, supra.

RULE 22. TmME OF MoOTION TO TRANSFER

A motion to transfer under these rules may be
made at or before arraignment or at such other time
as the court or these rules may prescribe.

NOTES OF ADVISORY COMMITTEE ON RULES
Cf. Rule 12 (b) (3).

VI. TRIAL
RULE 23. TRIAL BY JURY OR BY THE COURT
(a) Trial by Jury.

" Cases required to be tried by jury shall be so tried
unless the defendant waives a jury trial in writing
with the approval of the court and the consent of
the government.

(b) Jury of Less Than Twelve.

Juries shall be of 12 but at any time before verdict
the parties may stipulate in writing with the ap-
proval of the court that the jury shall consist of any
number less than 12.

(¢) Trial without a Jury.,

In a case tried without a jury the court shall make
a general finding and shall in addition on request
find the facts specially.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. This rule is a formulation of the constitutional guar-
anty of trial by jury, Constitution of the United States,
Article III, Sec. 2, Par. 3: “The Trial of all Crimes, except
in Cases of Impeachment, shall be by Jury * * *7;
Amendment VI: “In all criminal prosecutions, the ac-
cused shall enjoy the right to a speedy and public trial,
by an impartial jury * * *” Theright toa jury trial,
however, does not apply to petty offenses, District of Co-
lumbia v. Clawans, 300 U. S. 617, 87 S. Ct. 660, 81 L. Ed.
843; Schick v. United States, 195 U. S. 65, 24 S. Ct. 826, 49
L. Ed."99, 1 Ann. Cas. 585; Frankfurter and Corcoran, 39
Harv. L. R. 917. Cf. Rule 38 (a) of the Federal Rules of
Civil Procedure.

2. The provision for a waiver of jury trial by the defend-
ant embodies existing practice, the constitutionality of
which has been upheld, Patton v. United States, 281 U. 8.
276, 50 S. Ct. 263, 74 L. Ed. 854, 70 A. L. R. 263; Adams v.
United States ex rel. McCann, 317 U. S. 269, 63 S. Ct. 236,
87 L. Ed. 268, 143 A. L. R. 435; Cf. Rules 38 and 39 of
Federal Rules of Civil Procedure, 28 U. 8. C. foll. § 723c.
Many States by express statutory provision permit waiver
of jury trial in criminal cases. See A.L.I. Code of Crimi-
nal Procedure Commentaries, pp. 807-811.

Note to Subdivision (b)

This rule would permit elther a stipulation before the
trial that the case be tried by a jury composed of less than
12 or a stipulation during the trial consenting that the
case be submitted to less than 12 jurors. The second
alternative is useful in case 1t becomes necessary during
the trial to excuse a juror owing to illness or for some
other cause and no alternate juror is available. The rule
is a restatement of existing practice, the constitutionality
of which was approved in Patton v. United States, 281
U. S. 276, 60 5. Ct. 253, 74 L. Ed. 854, 70 A. L. R, 263.

TITLE 18—CRIMINAL CODE AND CRIMINAL PROCEDURE

Page 1972

Note to Subdivision (c)

This rule changes existing law in so far as it requires
the court in a case trled without a jury to make special
findings of fact if requested. Cf. Connecticut practice,
under which a judge in a criminal case tried by the court
without a jury makes findings of fact, State v. Frost, 106
Conn. 326, 135 A. 446.

RULE 24. TRIAL JURORS
(a) Examination.

The court may permit the defendant or his at-
torney and the attorney for the government to con-
duct the examination of prospective jurors or may
itself conduct the examination. In the latter event
the court shall permit the defendant or his attorney
and the attorney for the government to supplement
the examination by such further inquiry as it deems
proper or shall itself submit to the prospective jurors
such additional questions by the parties or their
attorneys as it deems proper.

(b) Peremptory Challenges.

If the offense charged is punishable by death, each
side is entitled to 20 peremptory challenges. If the
offense charged is punishable by imprisonment for
more than one year, the government is entitled to
6 peremptory challenges and the defendant or de-
fendants jointly to 10 peremptory challenges. If the
offense charged is punishable by imprisonment for
not more than one year or by fine or both, each side
is entitled to 3 peremptory challenges. If there is
more than one defendant, the court may allow the
defendants additional peremptory challenges and
permit them to be exercised separately or jointly.

(¢) Alternate Jurors.

The court may direct that not more than 4 jurors
in addition to the regular jury be called and im-
panelled to sit as alternate jurors. Alternate jurors
in the order in which they are called shall replace
jurors who, prior to the time the jury retires to con-
sider its verdict, become unable or disqualified to
perform their duties. Alternate jurors shall be
drawn in the same manner, shall have the same
qualifications, shall be subject to the same examina-
tion and challenges, shall take the same oath and
shall have the same functions, powers, facilities and
privileges as the regular jurors. An slternate juror
who does not replace a regular juror shall be dis-
charged after the jury retires to consider its verdict.
Each side is entitled to 1 peremptory challenge in
addition to those otherwise allowed by law if 1 or 2
alternate jurors are to be impanelled, and 2 per-
emptory challenges if 3 or 4 alternate jurors are to
be impanelled. The additional peremptory chal-
lenges may be used against an alternate juror only,.
and. the other peremptory challenges allowed by
these rules may not be used against an alternate
juror.

NOTES OF ADVISORY COMMITTEE ON RULES
Note to Subdivision (a)

This rule is similar to Rule 47 (a) of the Federal Rules of
Civil Procedure, 28 U, 8. C. foll. § 723¢, and also embodies
the practice now followed by many Federal courts in crimi-
nal cases. Uniform procedure in civil and :iminal
cases on thls point seems desirable.
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Note to Subdivision (b)

‘This rule embodies existing law, 28 U. 8. C. § 42¢ (Chal-
lenges), with the following modifications. In capital
cases the number of challenges is equalized as between
the defendant and the United States so that both sides
have 20 challenges, which only the defendant has at
present. While continuing the existing rule that multiple
defendants are deemed a single party for purposes of
challenges, the rule vests in the court discretion to allow
additional peremptory challenges to multiple defendants
and to permit such challenges to be exercised separately
or Jointly. Experience with cases Involving numerous de-
fendants indicates the desirability of this modlfication.

Note to Subdivision (c)

This rule embodies existing law, 28 U. 8. C. §417a
(Alternate jurors), as well as the practice prescribed for
civil cases by Rule 47 (b) of the Federal Rules of Civil
Procedure, 28 U. 8. C. foll. § 723c, except that the number
of possible alternate jurors that may be empaneled is
increased from two to four, with a corresponding adjust-
ment of challenges.

RuULE 25. JUDGE; DISABILITY

If by reason of absence from the district, death,
sickness or other disability -the judge before whom
the defendant has been tried is unable to perform
the duties to be performed by the court after a verdict
or finding of guilt, any other judge regularly sitting
in or assigned to the court may perform those duties;
but if such other judge is satisfied that he cannot
perform those duties because he did not preside at
the trial or for any other reason, he may in his dis-
cretion grant a new trial.

NoOTES OF ADVISORY COMMITTEE ON RULES

This rule is similar to Rule 63 of the Federal Rules of
Civil Procedure, 28 U. 8. C. foll. § 723¢c. See also, 28 U. 8. C.
§ 776 (Bill of exceptions; authentication; signing of by
Judge).

RULE 26. EVIDENCE

In all triais the testimony of witnesses shall be
taken orally in open court, unless otherwise provided
by an act of Congress or by these rules, The admis-
sibility of evidence and the competency and privileges
of witnesses shall be governed, except when an act
of Congress or these rules otherwise provide, by the
principles of the common law as they may be inter-
preted by the courts of the United States in the light
of reason and experience.

NoOTES OF ApViSORY COMMITTEE ON RULES

1. This rule contemplates the development of a uniform
body of rules of evidence to be applicable In trials of
criminal cases in the Federal courts. It is based on Funk
v. United States, 290 U. S. 371, 54 S. Ct. 212, 78 L. Ed. 369,
93 A. L. R. 1136, and Wolfle v. United States, 291 U. S.
7, 54 S. Ct. 279, 78 L. Ed. 617, which indicated that In
the absence of statute the Federal courts in criminal cases
are not bound by the State iaw of evidence, but are guided
by common law principles as interpreted by the Federal
courts “in the light of reason and experience.” The rule
does not fetter the applicable law of evidence to that
originally existing at common law. It is contemplated
that the law may be modified and adjusted from time to
time by judicial decislons. See Homer Cummings, 29
A. B. A. Jour. 655; Vanderbilt, 29 A. B. A. Jour. 377; Holtzoff,
12 George Washington L. R. 116, 131-132; Holtzoff, 3 F. R. D.
445, 453; Howard, 51 Yale L. Jour. 763; Medalie, ¢ Lawyers
Guiid R. (3) 1, 5-6.

2, This rule differs from the corresponding rule for clvil
cases (Federal Rules of Civil Procedure, Rule 43 (a), 28
U. S. C. foll. §723c), in that this rule contemplates a
uniform body of rules of evidence to govern in criminal
trials in the Federal courts, while the rule for civil cases
prescribes partial conformity to State law and, therefore,
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results in a divergence as between various districts. Since
in civil actions in which Federal jurisdiction is based on
diversity of citizenship, the State substantive law governs
the rights of the parties, uniformity of rules of evidence
among different districts does not appear necessary, On
the other hand, since all Federal crimes are statutory and
all criminal prosecutions In the Federal courts are based
on acts of Congress, uniform rules of evidence appear
desirable If not essential in criminal cases, as otherwise
the same facts under differing rules of evidence may lead
to a convictlon in one district and to an acquittal in
another.

8. This rule expressly continues existing statutes gov-
erning the admissibility of evidence and the competency
and privileges of witnesses. Among such statutes are the
following:

8U.8.C.

§ 138 (Importation of allens for immoral purposes; at-
tempt to re-enter after deportation; penalty)

28 0. 8. C.
§ 632 (Competency of witnesses governed by State laws;
defendants In criminal cases)

(Competency of witnesses governed by State laws;
husband or wife of defendant 1n prosecution for
bigamy)

(Testimony of witnesses before Congress) *

(Comparison of handwrlting to determine gen-
uineness)

§ 605 (Admissibliity)

§ 695a (Foreign documents)

46 U. 8. C.
§ 193 (Bills of lading to be issued; contents)

§ 633

§ 634
§ 638

RULE 27. PROOF OF OFFICIAL RECORD

An official record or an entry therein or the lack
of such a record or entry may be proved in the same
manner as in civil actions.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule incorporates by reference Rule 44 of the Fed-
eral Rules of Civil Procedure, 28 U. 8. C. foll. § 723c, which
provided & simple and uniform method of proving public
records and entry or lack of entry therein. The rule
does not supersede statutes regulating modes of proof
in respect to specific official records. In such cases par-
ties have the option of following the general rule or the
pertinent statute. Among the many statutes are:

U. S. C. Title 28:

§ 661 (Coples of department or corporation records
and papers; admissibllity; seal)

§ 662 (Same; in office of General Counsel of the Treas-
ury)

§ 663 (Instruments and papers of Comptroller of Cur-
rency; admissibility)

§ 664 (Organization certificates of national banks; ad-
missibility)

§ 665 (Transcripts from books of Treasury In suits
against delinquents; admissibility)

§ 666 (Same; certificate by Secretary or Assistant Sec-
retary)

§ 668 (Same; indictments for embezzlement of public
moneys)

§ 669 (Copies of returns in returns office admissible)

§ 670 (Admissibility of coples of statements of de-
mands by Post Office Department)

§ 671 (Admissibllity of copies of post office records and
statement of accounts)

§ 672 (Admissibllity of coples of records in General
Land Office)

§ 673 Admissibility of copies of records, and so forth,
of Patent Office)

§ 674 (Copies of foreign letters patent as prima facie
evidence)

§ 6756 (Coples of specifications and drawings of patents
admissible)

§ 676 (Extracts from Journals of Congress admissible
when injunction of secrecy removed)

§ 677 (Copies of records In offices of United States con-

suls admissible)
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U. S. C. Title 28:
§ 678 (Books and papers in certain district courts)
§ 679 (Records in clerks’ offices, western district of
North Carolina)
(Records in clerks’ offices of former district of
California) .
(Original records lost or destroyed; certified copy
admissible)
(Same; when certified copy not obtainable)
(Same; certified copy of official papers)
(Authentication of legislative acts; proof of ju-
dicial proceedings of State)
‘(Proofs of records in offices not pertaining to
courts)
§ 689 (Copies of foreign records relating to land titles)
§§ 695a-695h (Foreign documents)
U. S. C. Title 1:
§30 (Statutes at Large; contents: admissibility in
evidence)
§ 30a (“Littie and Brown’s” edition of laws and treaties
competent evidence of Acts of Congress)

§ 680
§ 681
§ 682
§ 685
§ 687

§ 688

§ 54 (Codes and Supplements as establishing prima
. facie the Laws of United States and District of

Columbia, citation of Codes and Supplements)
§ 55 (Copies of Suppiements to Code of Laws of United

. States and of District of Columbia Code and
Supplements; conclusive evidence of original)
U. S. C. Title 5:
§ 490 (Records of Department of Interior; authenti-
cated copies as evidence)
U. S. C. Title 8:

§ 717 (b) (Former citizens of United States excepted
from certain requirements; citizenship lost
by spouse’s allenage or loss of United States
citizenship, or by entering armed forces
of foreign state or acquiring its nationality)

§ 727 (g) (Administration of naturalization laws; rules
and regulations; instruction in citizenship;
forms; oaths; depositions; documents in evi-
dence; photographic studio)

U. 8. C. Title 15:
§ 127 (Trade-marks; copies of records as evidence)
U. S. C. Title 20:
§ 52 (Smithsonian Institution; evidence of title to site
and buildings)
U. 8. C. Title 25:
§ 6 (Bureau of Indian Affairs; seal; authenticated and
certified documents; evidence)
U. S. C. Title 31:
§46 (Laws governing General Accounting Office; copies
of books, records, etc., thereof as evidence)
U. S. C. Title 33:
§ 11g (Seal of Veterans’ Administration; authentication
of copies of records)
U. S. C. Title 43:

§ 57 (Authenticated copies or extracts from records as

evidence)

§ 58 (Transcripts from records of Louisiana)

§ 59 (Official papers in office of surveyor general in
California; papers; copies)

§ 83 (Transcripts of records as evidence)

U. S. C. Title 44:

§ 300h (National Archives; seal; reproduction of ar-
chives; fee; admissibility in evidence of repro-
ductions)

§ 307 (Filing document as constructive notice; publica-
tion in Register as presumption of validity;
Judicial notice; citation)

U. S. C. Title 47:

§ 412 (Documents filed with Federal Communications
Commission as public records; prima facie evi-
dence; confidential records)

0. 8. C. Title 49:

§ 16 (Orders of Commission and enforcement thereof;
forfeitures—(13) copies of schedules, tariffs,
contracts, etc., kept as public records; evidence)

RULE 28. EXPERT WITNESSES

The court may order the defendant or the govern-
ment or both to show cause why expert witnesses

TITLE 18.—CRIMINAL CODE AND CRIMINAL PROCEDURE

Page 1974

should not be appointed, and may request the parties
to submit nominations. The cour{ may appoint any
expert witnesses agreed upon by the parties, and may
appoint witnesses of its own selection. An expert
witness shall not be appointed by the court unless he
consents to act. A witness so appointed shall be
informed of his duties by the court at a conference
in which the parties shall have opportunity to par-
ticipate. A witness so appointed shall advise the
parties of his findings, if any, and may thereafter be
called to testify by the court or by any party. He
shall be subject to cross-examination by each party.
The court may determine the reasonable compensa-
tion of such a witness and direct its payment out of
such funds as may be provided by law. The parties
also may call expert witnesses of their own selection.

NOTES OF ADVISORY COMMITTEE ON RULES

The power of the court to call its own witnesses, though
rarely invoked, is recognized in the Federal courts, Young
v. United States, 107 F. 2d 490, C. C. A. 5th; Litsinger v.
Untted States, 44 F. 2d 45, C. C. A. Tth. This rule provides
& procedure whereby the court may, if it chooses, exercise
this power in connection with expert witnesses. The rule
s based, in part, on the Uniform Expert Testimony Act,
drafted by the Commissioners on Uniform State Laws,
Hand Book of the National Conference of Commissioners
on Uniform State Laws (1937), 337; see, also, Wigmore—
Evidence, 3d Ed., sec. 5663; A. L. I. Code of Criminal Pro-
cedure, secs. 307-309; National Commission on Law of
Observance and Enforcement—Report on Criminal Pro-
cedure, 37. Similar provisions are found in the statutes
of a number of States: Wisconsin—Wis. Stat. (1941), sec.
357.12; Indiana—Ind. Stat. Ann. (Burns, 1933), sec.
9-1702; California—Cal. Pen. Code (Deering, 1941), sec.
1027.

RuLE 29. MOTION FOR ACQUITTAL

(a) Motion for Judgment of Acquittal.

Motions for directed verdict are abolished and
motions for judgment of acquittal shall be used in
their place. The court on motion of a defendant or
of its own motion shall order the entry of judgment
of acquittal of one or more offenses charged in the
indictment or information after the evidence on
either side is closed if the evidence is insufficient to
sustain a conviction of such offense or offenses. If a
defendant’s motion for judgment of acquittal at the
close of the evidence offered by the government is
not granted, the defendant may offer evidence with-
out having reserved the right.

-

(b) Reservation of Decision on Motion.

If a motion for judgment of acquittal is made at
the close of all the evidence, the court may reserve
decision on the motion, submit the case to the jury
and decide the motion either before the jury returns
a verdict or after it returns a verdict of guilty or is
discharged without having returned a verdict. If
the motion.is denied and the case is submitted to the
jury, the motion may be renewed within 5 days after
the jury is discharged and may include in the alter-
native a motion for a new trial. If a verdict of
guilty is returned the court may on such motion set
aside the verdict and order a new trial or enter judg-
ment of acquittal. If no verdict is returned the
court may order a new trial or enter judgment of
acquittal.
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NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

1. The purpose of changing the name of a motion for a
directed verdict to a motion for judgment of acquittal
is to make the nomenclature accord with the realities.
The change of nomenclature, however, does not modify
the nature of the motion or enlarge the scope of matters
that may be considered.

3. The second sentence is patterned on New York Code
of Criminal Procedure, sec. 410.

8. The purpose of the third sentence is to remove the
doubt existing in a few jurisdictions on the question
whether the defendant is deemed to have rested his case
if he moves for a directed verdict at the close of the
prosecution’s case. The purpose of the rule is expressly
to preserve the right of the defendant to offer evidence in
his own behalf, if such motion is denied. This is a re-
statement of the prevailing practice, and is also in accord
with the practice prescribed for civil cases by Rule 50 (a)
of the Federal Rules of Clvil Procedure, following 28
U. S.C. § 723c.

Note to Subdivision (b)

- This rule is in substance similar to Rule 50 (b) of the
Federal Rules of Civil Procedure, following 28 U. S. C.
§ 7232, and permits the court to render judgment for the
defendant notwithstanding a verdiet of guilty. Some
Federal courts have recognized and approved the use of
a judgment non obstante veredicto for the defendant in a
criminal case, Ex parte United States, 101 F. 2d 870, C. C. A.
7th, afirmed by an equally divided court, United States v.
Stone, 308 U. S. 519, 60 S. Ct. 177, 84 L. Ed. 441. The rule
sanctions this practice.

RULE 30. INSTRUCTIONS

At the close of the evidence or at such earlier time
during the trial as the court reasonably directs, any
party may file written requests that the court in-
struct the jury on the law as set forth in the requests.
At the same time copies of such requests shall be
furnished to adverse parties. The court shall in-
form counsel of its proposed action upon the requests
prior to their arguments to the jury, but the court
shall instruct the jury after the arguments are com-
pleted. No party may assign as error any portion of
the charge or omission therefrom unless he cbjects
thereto before the jury retires to consider its verdict,
stating distinctly the matter to which he objects and
the grounds of his objection. Opportunity shall be
given to make the objection out of the hearing of the
jury.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule corresponds to Rule 51 of the Federal Rules
of Civil Procedure, following 28 U. S. C. § 723c the second
sentence alone being new. It seemed appropriate that
on a point such as instructions to juries there should be
no difference in procedure hetween civil and criminal
cases,

RuULE 31. VERDICT

(a) Return.
The verdict shall be unanimous. It shall be re-
turned by the jury to the judge in cpen court.

(b) Several Defendants.

If there are two or more defendants, the jury at
any time during its deliberations may return a ver-
dict or verdicts with respect to a defendant or de-
fendants as to whom it has agreed; if the jury can-
not agree with respect to all, the defendant or
defendants as to whom it does not agree may be
tried again.
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(¢) Conviction of Less Offense.

The defendant may be found guilty of an offense
necessarily included in the offense charged or of an
attempt to commit either the offense charged or an
offense necessarily included therein if the attempt is

‘an offense,

(d) Poll of Jury.

When a verdict is returned and before it is re-
corded the jury shall be polled at the request of any
party or upon the court’s own motion. If upon the
poll there is not unanimous concurrence, the jury
may be directed to retire for further deliberations or
may be discharged.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule is a restatement of existing law and practice.
It does not embody any regulation of sealed verdicts, it
being contemplated that this matter would be governed
by local practice in the various district courts. The rule
does not affect the existing statutes relating to qualified
verdicts in cases in which capital punishment may be
imposed, 18 U. 8. C. §408a (Kidnapped persons); 18
U. 8. C. § 412a (Wrecking trains); 18 U. S. C. § 567 (Ver-
dicts; qualified verdicts).

Note to Subdivision (b)

This rule is a restatement of existing law, 18 U. S. C.
§ 566 (Verdicts; several joint defendants).

Note to Subdivision (e)

This rule is a restatement of existing law, 18 U. S. C.
§ 565 (Verdicts; less offense than charged).

Note to Subdivision (d)

This rule is a restatement of existing law and practice,
Mackett v. United States, 90 F. 2d 462, 465, C. C. A. Tth;
Bruce v. Chestnut Farms Chevy Chase Dairy, 126 F. 2d
224, App. D. C.

v JUDGMENT
RULE 32. SENTENCE AND JUDGMENT

(a) Sentence.

Sentence shall be imposed without unreasonable
delay. Pending sentence the court may commit the
defendant or continue or alter the bail. Before im-
posing sentence the court shall afford the defendant
an opportunity to make a statement in his own be-
half and to present any information in mitigation
of punishment.

(b) Judgment.

A judgment of conviction shall set forth the plea,
the verdict or findings, and the adjudication and
sentence. If the defendant is found not guilty or
for any other reason is entitled to be discharged,
judgment shall be entered accordingly. The judg-
ment shall be signed by the judge and entered by the
clerk.

(c) Presentence Investigation.

(1) When Made. The probation service of the
court shall make a presentence investigation and
report to the court before the imposition of sentence
or the granting of probation unless the court other-
wise directs. The report shall not be submitted to
the court or its contents disclosed to anyone unless
the defendant has pleaded guilty or has been found
guilty.
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(2) Report. The report of the presentence inves-
tigation shall contain any prior criminal record of
the defendant and such information about his char-
acteristics, his financial condition and the circum-
stances affecting his behavior as may be helpful in
imposing sentence or in granting probation or in
the correctional treatment of the defendant, and
such other information as may be required by the
Court. ‘

(d) Withdrawal of Plea of Guilty.

. A motion to withdraw a plea of guilty or of nolo
contendere may be made only before sentence is
imposed or imposition of sentence is suspended; but
to correct manifest injustice the court after sentence
may set aside the judgment of conviction and permit
the defendant to withdraw his plea.

(e) Probation.

After conviction of an offense not punishable by
death or by life imprisonment, the defendant may
be placed on probation as provided by law.

NOTES OoF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule is substantially a restatement of existing pro-
cedure. Rule I of the Criminal Appeals Rules of 1933, 292
U. S. 661 [18 U. S. C. formerly foll. § 688]. See Rule 43
relating to the presence of the defendant. |

Note to Subdivision (b)

This rule is substantially a restatement of existing pro-
cedure. Rule I of the Criminal Appeals Rules of 1933, 292
U. S. 661 [18 U. S. C. formerly foll. § 688].

Note to Subdivision (c)

The purpose of this provision is to encourage and
broaden the use of presentence investigations, which are
now being utilized to good advantage in many cases.
See, “The Presentence Investigation’” published by Admin-
istrative Office of the United States Courts, Division of
Probation. -

Note to Subdivision (d)

This rule modifies existing practice by abrogating the
ten-day limitation on a motion for leave to withdraw a
plea of guilty. See Rule IT (4) of the Criminal Appeals
Rules of 1933, 292 U. 8. 661 [18 U. 8. C. formerly foll.
§ 688].

Note to Subdivision (e)

See 18 U, 8. C. § 724 et seq.

RuLe 33. New TRIAL

The court may grant a new trial to a defendant if
required in the interest of justice. If trial was by
the court without a jury the court may vacate the
judgment if entered, take additional testimony and
direct the entry of a new judgment. A motion for a
new trial based on the ground of newly discovered
evidence may be made only before or within two years
after+final judgment, but if an appeal is pending the
court may grant the motion only on remand of the
case. A motion for a new trial based on any other
grounds shall be made within 5 days after verdict
or finding of guilty or within such further time as
the court may fix during the 5-day period.

NoOTES oF ADVISORY COMMITTEE ON RULES

This rule enlarges the time limit for motions for new
trial on the ground of newly discovered evidence, from 60
days to two years; and for motions for new trial on other
grounds from three to flve days. Otherwise, it substan-
tlally continues existing practice. See Rule II of the
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Criminal Appeals Rules of 1933, 292 U. S. 661 [18 U, S. C.
formerly foll. § 688]. Cf. Rule 59 (&) of the Federal Rules
of Civil Procedure.

RuLE 34. ARREST OF JUDGMENT

The court shall arrest judgment if the indictment
or information does not charge an offense or if the
court was without jurisdiction of the offense charged.
The motion in arrest of judgment shall be made
within 5 days after determination of guilt or within
such further time as the court may fix during the
5-day period.

NOTES oF ADVISORY COMMITTEE ON RULES

This rule continues existing law except that it enlarges
the time for making motions in arrest of judgment from
3 days to 5 days. See Rule II (2) of Criminal Appeals
Rules of 1933, 292 U. S. 661 [18 U. S. C. formerly foll.
§ 688].

RULE 35. CORRECTION OR REDUCTION OF SENTENCE

‘The court may correct an illegal sentence at any
time. The court may reduce a sentence within 60
days after the sentence is imposed, or within 60 days
after receipt by the court of a mandate issued upon
affirmance of the judgment or dismissal of the appeal,
or within 60 days after receipt of an order of the
Supreme Court denying an application for a writ
of certiorari.

NOTES OF ADVISORY COMMITTEE ON RULES

The first sentence of the rule continues existing law,
The second sentence introduces a flexible time limitation
on the power of the court to reduce a sentence, in lieu of
the present limitation of the term of court. Rule 45 (c)
abolishes the expiration of & term of court as a time 1imi-
tation, thereby necessitating the introduction of a specific
time limitation as to all proceedings now governed by the
term of court as a limitation. The Federal Rules of Civil
Procedure (Rule 6 (¢)), 28 U. S. C. foll. § 723c, abolishes
the term of court as a time limitation in respect to civil
actions. The two rules together thus do away with the
significance of the expiration of a term of court which
hag iargely become an anachronism.

RuULE 36. CLERICAL MISTAKES

Clerical mistakes in judgments, orders or other
parts of the record and errors in the record arising
from oversight or omission may be corrected by the
court at any time and after such notice, if any, as
the court orders.

NoTeES OoF ADVISORY COMMITTEE ON RULES

This ruie continues existing law. Rupinski v. Unlted
States, 4 F. 2d 17, C. C. A. 6th. The rule is similar to
Rule 60 (a) of the Federal Rules of Civil Procedure, 28
U. 8. C. foll. § 723c.

VIII. APPEAL

RULE 37. TAKING APPEAL; AND PETITION FOR WRIT OF
CERTIORARI
(a) Taking Appeal.
(1) Notice of Appeal. An appeal permitted by
law from a district court to the Supreme Court or to

. a circuit court of appeals is taken by filing with the

clerk of the district court a notice of appeal in dupli-
cate. Petitions for allowance of appeal, citations
and assignments of error in cases governed by these
rules are abolished. The notice of appeal shall set
forth the title of the case, the name and address of
the appellant and of appellant’s attorney, a general
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statement of the offense, a concise statement of the
Judgment or order, giving its date and any sentence
imposed, the place of confinement if the defendant
is in custody and a statement that the appellant ap-
peals from the judgment or order. If the appeal is
directly to the Supreme Court, the notice shall be
accompanied by a jurisdictional statement as pre-
scribed by the rules of the Supreme Court. The
notice of appeal shall be signed by the appellant or
appellant’s attorney, or by the clerk if the notice is
prepared by the clerk as provided in paragraph (2)
of this subdivision. The duplicate notice of appeal
and a statement of the docket entries shall be for-
warded immediately by the clerk of the district court
to the clerk of the appellate court. Notification of
the filing of the notice of appeal shall be given by the
clerk by mailing copies thereof to adverse parties,
but his failure so to do does not affect the validity of
the appeal.

(2) Time for Taking Appeal. An appeal by a de-
fendant may be taken within 10 days after entry of
the judgment or order appealed from, but if a motion
for a new trial or in arrest of judgment has heen
made within the 10-day period an appeal from a
judgment of conviction may be taken within 10 days
after entry of the order denying the motion. When
a court after trial imposes sentence upon a defend-
ant not represented by counsel, the defendant shall
be advised of his right to appeal and if he so requests,
the clerk shall prepare and file forthwith a notice of
appeal on behalf of the defendant. An appeal by the
government when authorized by statute may be
taken within 30 days after entry of the judgment or
order appealed from.

(b) Petition for Review on Writ of Certiarari.

(1) Petition. Petition to the Supreme Court for
writ of certiorari shall be made as prescribed in its
rules. ’

(2) Time of Making Petition. Petition for writ
of certiorari may be made within 30 days after entry
of the judgment or within such further time not
exceeding 30 days as the Court or a justice thereof
for cause shown may fix within the 30-day period
following judgment. If the judgment was entered in
a district court in Alaska, Hawali, Puerto Rico, Ca=
nal Zone or Virgin Islands, the petition shall be
deemed in time if mailed under a postmark dated
within such 30-day period. ’

NoTEs oF ADViISORY COMMITTEE ON RULES

Note to Subdivision (a) (1)

The first sentence abolishes the present somewhat com-
plicated procedure for taking direct appeals to the Su-
preme Court and establishes the same practlce in respect
to such appeals as prevails in respect to appeals to circuit
courts of appeals. In both instances, an appeal is taken
by filing a notice of appeal with the clerk of the district
court. The third sentence continues the existing rule as
to the form of a notice 6f appeal, except that it dispenses
with the requirement that the notice shall contain a
statement of the grounds of appeal.

Note to Subdivision (a) (2)

The first sentence enlarges the tlme for taking an ap-
peal frem 5 days to 10 days. See Rule III of Criminal
Appeals Rules of 1933, 202 U. 8. 661 [18 U. 8. C. formerly
foli. § 688]. The second sentence introduces a new prac-
tice for the purpose of protecting a defendent not repre-
sented by counsel. The last sentence relating to appeals
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by the Government continues existing law, 18 U. 8. C.
§ 682.

Note to Subdivision (b)

This rule continues existing law except that it grants
to the Supreme Court or a justice thereof the authority
to extend the time for flling a petition for a writ of cer-
tiorarl for an additional 30 days.

RuULE 38. STaY OF EXECUTION, AND RELIEF PENDING
REVIEW

(a) Stay of Execution.

(1) Death. A sentence of death shall be stayed if
an appeal is taken,

(2) Imprisonment. A sentence of imprisonment
shall be stayed if an appeal is taken and the defend-
ant elects not to commence service of the sentence
or is admitted to bail.

(3) Fine. A sentence to pay a fine or a fine and
costs, if an appeal is taken, may be stayed by the dis-
trict court or by the circuit court of appeals upon
such terms as the court deems proper. The court
may require the defendant pending appeal to deposit
the whole or any part of the fine and costs in the
registry of the district court, or to give bond for the
payment thereof, or to submit to an examination of
assets, and it may make any appropriate order to
restrain the defendant from dissipating his assets.

(4) Probation. An order placing the defendant on
probation shall be stayed if an appeal is taken.

(b) Bail.

Admission to bail upon appeal or certiorari shall
be as provided in these rules.

(c) Application for Relief Pending Review.

If application is made to a circuit court of appeals
or to a circuit judge or to a justice of the Supreme
Court for bail pending appeal or for an extension of
time for docketing the record on appeal or for any
other relief which might have been granted by the
district court, the application shall be upon notice
and shall show that application to the court below
or a judge thereof is not practicable or that appli-
cation has been made and denied, with the reasons
given for the denial, or that the action on the appli-
cation did not afford the relief to which the applicant
considers himself to be entitled.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule substantially continues existing law except
that it provides that in case an appeal is taken from a
Judgment Imposing a sentence of imprisonment, a stay
shall be granted only if the defendant so elects, or is ad-
mitted to ball. Under the present rule the sentence is
automatically stayed unless the defendant elects to com-
mence service of the sentence pending appeal. The new
rule merely changes the burden of making the election.
See Rule V of the Criminal Appeals Rules, 1933, 292 U. 8.
661 [18 U. S. C. formerly foll. § 688].

RULE 39. SUPERVISION OF APPEAL

(a) Supervision in Appellate Court.

The supervision and control of the proceedings on
appeal shall be in the appellate court from the time
the notice of appeal is flled with its clerk, except as
otherwise provided in these rules. The appellate
court may at any time entertain a motion to dismiss
the appeal, or for directions to the district court, or
to modify or vacate any order made by the district
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court or by any judge in relation to the prosecution
of the appeal, including any order fixing or denying
bail.

(b) The Record on Appeal.

(1) Preparation and Form. 'The rules and prac-
tice governing the preparation and form of the rec-
ord on appeal in civil actions shall apply to the rec-~
ord on appeal in all criminal proceedings, except as
otherwise provided in these rules.

(2) Useof Typewritlen Record. The circuit court
of appeals may dispense with the printing of the
record on appeal and review the proceedings on the
typewritten record. ’

(c) Docketing of Appeal and Record on Appeal

The record on appeal shall be filed with the ap-
pellate court and the proceeding there docketed
within 40 days from the date the notice of appeal is
filed in the district court, but if more than one appeal
is taken from the same judgment to the same ap-
pellate court, the district court may prescribe the
time for filing and docketing, which in no event shall
be less than 40 days from the date the first notice of
appeal is filed. In all cases the district court or the
appellate court or, if the appellate court is not in
session, any judge thereof may for cause shown ex-
tend the time for filing and docketing.

(d) Setting the Appeal for Argument.

Unless good cause is shown for an earlier hearing,
the appellate court shall set the appeal for argument
on a date not less than 30 days after the filing in that
court of the record on appeal and as soon after the
expiration of that period as the state of the calendar
will permit. Preference shall be given to appeals in
criminal cases over appeals in civil cases.

NoTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule substantially continues the existing practice.
See second paragraph of Rule IV of the Criminal Appeals
Rules of 1933, 292 U. S. 661 [18 U.-S. C. formerly foll.
§ 688]. :

Note to Subdivisions (b). and (c¢)

This rule changes the existing practice by prescribing
the same procedure for the preparation of the record on
appeal in a criminal case as the Federal Rules of Civil
Procedure prescribe for civil cases (see Rules 73 (g) and
75 of the Federal Rules of Civil Procedure, 28 U. S. C. foll.
§ 723). The new rule supersedes Rules VII, VIII, and IX
of the Criminal Appeals Rules of 1933, 292 U. S..661 [18
U. S. C. foll, § 688]. One of the results of the change is
the abolition of bills of exceptions.

Note to Subdivision (d)

This rule continues the existing procedure prescribed
by Rule X of the Criminal Appeals Rules of 1933, 292 U. S.
661 [18 U. S. C. formerly foll. § 688].

IX. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS

RULE 40. COMMITMENT TO ANOTHER DISTRICT; REMOVAL

(a) Arrest in Nearby District.

If a person is arrested on a warrant issued upon
a complaint in a district other than the district of
the arrest but in the same state, or on a warrant
issued upon a complaint in another state but at a
place less than 100 miles from the place of arrest,
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or without a warrant for an offense committed in
another district in the same state or in another state
but at a place less than 100 miles from the place of
the arrest, he shall be taken before the nearest avail-
able commissioner or other nearby officer described
in Rule 5 (a); preliminary proceedings shall be con-
ducted in accordance with Rule 5 (b) and (c¢); and
if held to answer, he shall be held to answer. to
the district court for the district in which the prose-
cution is pending, or if the arrest was without a
warrant, for the district in which the offense was
committed. If such an arrest is made on a warrant
issued on an indictment or information, the person
arrested shall be taken before the district court in
which the prosecution is pending or, for the purpose
of admission to bail, before a commissioner in the
district of the arrest in accordance with provisions
of Rule 9 (¢) (1).

(b) Arrest in Distant District.

(1) Appearance before Commissioner or Judge, If
a person is arrested upon a warrant issued in another
state at a place 100 miles or more from the place
of arrest, or without a warrant for an offense com-
mitted in another state at a place 100 miles or more
from the place of arrest, he shall be taken without
unnecessary delay before the nearest available com~
missioner or a nearby judge of the United States in
the district in which the arrest was made.

(2) Statement by Commissioner or Judge. 'The
commissioner or judge shall inform the defendant
of the charge against him, of his right to retain
counsel and of his right to have a hearing or to
waive a hearing by signing a waiver before the com-
missioner or judge. The commissioner or judge
shall also inform the defendant that he is not re-
quired to make a statement and that any statement
made by him may be used against him, shall allow
him reasonable opportunity to consult counsel and
shall admit him to bail as provided in these rules.

(3) Hearing; Warrant of Removal or Discharge.
The defendant shall not be called upon to plead.
If the defendant waives hearing, the judge shall
issue a warrant of removal to the district where the
prosecution is pending. If the defendant does not
waive hearing, the commissioner or judge shall hear
the evidence. If the commissioner hears the evi-
dence he shall report his findings and recommenda-
tions to the judge. At the hearing the defendant
may cross-examine witnesses against him and may
introduce evidence in his own behalf. If it appears
from the commissioner’s report or from the evidence
adduced before the judge that sufficient ground has
been shown for ordering the removal of the defend-
ant, the judge shall issue a warrant of removal to
the district where the prosecution is pending. Other-
wise he shall discharge the defendant. If the prose-
cution is by indictment, a warrant of removal shall
issue upon production of a certified copy of the in-
dictment and upon proof that the defendant is the
person named in the indictment. If the prosecution
is by information or complaint, a warrant of removal
shall issue upon the production of a certified copy
of the information or complaint and upon proof
that there is probable cause to believe that the
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defendant is guilty of the offense charged. If a
warrant of removal is issued, the defendant shall be
admitted to bail for appearance in the district in
which the prosecution is pending in accordance with
Rule 46. After a defendant is held for removal or is
discharged, the papers in the proceeding and any
bail taken shall be transmitted to the clerk of the
district court in which the prosecution is pending.

(4) Hearing and Removal on Arrest without a
Warrant. If a person is arrested without a warrant,
the hearing may be continued for a reasonable time,
upon a showing of probable cause to believe that he
is guilty of the offense charged; but he may not be
removed as herein provided unless a warrant issued
in the district In which the offense was committed
is presented. )

NoTEs oF ADVISORY COMMITTEE ON RULES

1. This rule modifies and revamps existing procedure.
The present practice has developed as a result of a series
of judicial decisions, the only statute dealing with the
subject being exceedingly general, 18 U. S. C. § 691 (Arrest
and removal for trial):

For any crime or offense against the United States, the
offender may, by any justice or judge of the United States,
or by any United States commissioner, or by any chan-
cellor, judge of a supreme or superior court, chief or first
judge of common pleas, mayor of a city, justice of the
peace, or other magistrate, of any State where he may be
found, and agreeably to the usual mode of process against
offenders in such State, and at the expense of the United
States, be arrested and imprisoned, or bailed, as the case
may be, for trial before such court of the Unlted States as
by law has cognizance of the offense. * * ¢ Where
any offender or witness is committed in any district other
than that where the offense is to be tried, it shall be the
duty of the judge of the district where such offender or
witness is imprisoned, seasonably to issue, and of the
marshal to execute, a warrant for his removal to the dis-
trict where the trial is to be had.

The scope of a removal hearing, the issues to be con-
sidered, and other similar matters are governed by judicial
decisions, Beavers v. Henkel, 194 U. S, 73, 24 S. Ct. 605,
48 L. Ed. 882; Tinsley v. Treat, 205 U. S. 20, 27 8. Ct. 430,
61 L. Ed. 689; Henry v. Henkel, 235 U. S. 219; Rodman v.
Pothier, 264 U. S. 399, 44 S. Ct. 360, 68 L. Ed. 759; Morse V.
United States, 267 U. S. 80, 45 S. Ct. 209, 69 L. Ed. 522;
Fetters v. United States ex rel. Cunningham, 283 U. S. 638,
61 S. Ct. 596, 756 L. Ed. 1321; United States ex rel. Kassin v.
Mulligan, 295 U. S. 396, 56 S. Ct. 781, 79 L. Ed. 1501; see,
also, 9 Edmunds, Cyclopedia of Federal Procedure 3905,
et seq.

2. The purpose of removal proceedings is to accord
safeguards to a defendant against an improvident re-
moval to a distant point for trial. On the other hand,
experience has shown that removal proceedings have at
times been used by defendants for dilatory purposes and
in attempting to frustrate prosecution by preventing or
postponing transportation even as between adjoining
districts and between places a few miles apart. The ob-
Jject of the rule is adequately to meet each of these two
sltuations, )

3. For the purposes of removal, all cases in which the
accused is apprehended in a district other than that in
which the prosecution is pending have been divided into
two groups: first, those in which the place of arrest is
either in another district of the same State, or if in
\nother State, then less than 100 miles from the place
where the prosecution is pending; and second, cases in
which the arrest occurs in a State other than that in
which the prosecution is pending and the piace of arrest
is 100 miles or more distant from the latter place.

In the first group of cases, removal proceedings are
abolished. The defendant’s right to the usual prelimi-
nary hearing is, of course, preserved, but the committing
magistrate, if he holds defendant would bind him over to
the district court in which the prosecution is pending.
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As ordinarily there are no removal proceedings in State
prosecutions as between different parts of the same State,
but the accused is transported by virtue of the process
under which he was arrested, it seems reasonable that no
removal proceedings should be required in the Federal
courts as between districts in the same State. The pro-
vision as to arrest in another State but at a place less than
100 miles from the place where the prosecution is pending
was added in order to preclude obstruction against bring-
ing the defendant a short distance for trial.

In the second group of cases mentioned in the first para-
graph, removal proceedings are continued. The practice
to be followed in removal hearings will depend on whether
the demand for removal is based upon an indictment or
upon an information or complaint. In the latter case,
proof of identity and proof of reasonable cause to belleve
the defendant guilty will have to be adduced in order to
Justify the issuance of a warrant of removal. In the for-
mer case, proof of identity coupled with a certified copy
of the indictment will be sufficient, as the indictment will
be conclusive proof of probable cause. The distinction
is based on the fact that in case of an indictment, the
grand jury, which is an arm of the court, Has already
found probable cause. Since the action of the grand jury
is not subject to review by a district judge in the district
in which the grand jury sits, it seems illogical to permit
such review collaterally in a removal proceeding by a
Judge in another district.

4. For discussions of this rule- see, Homer Cummings,
29 A. B. A. Jour. 654, 656; Holtzoff, 3 F. R. D. 445, 450-452;
Holtzoff, 12 George Washington L. R. 119, 127-130; Holt-
zoff, The Federal Bar Journal, October 1944, 18-37; Berge,
42 Mich. L. R. 8563, 374; Medalie, 4 Lawyers Guild R. (3) 1,4.

Note to Subdivision (b)

The rule provides that all removal hearings shall take
place before a United States commissioner or a Federal
judge. It does not confer such Jjurisdiction on State or
local magistrates. While theoretically under existing law
State and local magistrates have authority to conduct
removal hearings, nevertheless as a matter of universal
practice, such proceedings are always conducted before a
United States commissioner or a Federal judge, 8 Ed-
munds, Cyclopedia of Federal Procedure 3919.

RULE 41. SEARCH AND SEIZURE

(a) Authority to Issue Warrant.

A search warrant authorized by this rule may be
issued by a judge of the United States or of a state
or territorial court of record or by a United States
commissioner within the district wherein the prop-
erty sought is located.

(b) Grounds for Issuance,

A warrant may be issued under this rule to search
for and seize any property

(1) Stolen or embezzled in violation of the laws
of the United States; or

(2) Designed or intended for use or which is or
has been used as the means of committing a crimi-
nal offense; or

(3) Possessed, controlled, or designed or intended
for use or which is or has been used in violation of
the Act of June 15, 1917, ch. 30, title VIII, § 4, 40
Stat. 226, and title XI, § 22, 40 Stat. 230, as amended
by the Act of March 28, 1940, ch, 72, § 8, 54 Stat. 80;
18 U. S. C. § 98.

(¢) Issuance and Contents.

A warrant shall issue only on affidavit sworn to
before the judge or commissioner and establishing
the grounds for issuing the warrant. If the judge
or commissioner is satisfied that grounds for the ap-
plication exist or that there is prcbable cause to
believe that they exist, he shall issue a warrant
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identifying the property and naming or describing
the person or place to be searched. The wgrrant
shall be directed to & civil officer of the United States
authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President
of the United States. It shall state the grounds or
probable cause for its issuance and the names of the
persons whose affidavits have been taken in support
thereof. It shall command the officer to search
forthwith the person or place named for the property
specified. The warrant shall direct that it be served
in the daytime, but if the affidavits are positive that
the property is on the person or in the place to be
searched, the warrant may direct that it be served at
any time. It shall designate the district judge or the
commissioner to whom it shall be returned.

(d) Execution and Return with Inventory.

The wa:rra.nt may be executed and returned only
within 10 days after its date. The officer taking
property under the warrant shall give to the person
from whom or from whose premises the property was
taken a copy of the warrant and a receipt for the
property taken or shall leave the copy and receipt at
the place from which the property was taken. The
return shall be made promptly and shall be accom-
panied by a written inventory of any property taken.
The inventory shall be made in the presence of the
applicant for the warrant and the person from whose
possession or premises the property was taken, if
they are present, or in the presence of at least one
credible person other than the applicant for the war-
rant or the person from whose possession or premises
the property was taken, and shall be verified by the
officer. The judge or commissioner shall upon re-
quest deliver a copy of the inventory to the person
from whom or from whose premises the property was
taken and to the applicant for the warrant.

(e) Motion for Return of Property and to Suppress
Evidence.

A person aggrieved by an unlawful search and
seizure may move the district court for the district
in which the property was seized for the return of
the property and to suppress for use as evidence
anything so obtained on the ground that (1) the
property was illegally seized without warrant, or (2)
the warrant is insufficient on its face, or (3) the
property seized is not that described in the warrant,
or (4) there was not probable cause for believing the
existence of the grounds on which the warrant was
issued, or (5) the warrant was illegally exXecuted.
The judg~ shall receive evidence on any issue of fact
necessary to the decision of the motion. " If the
motion is granted the property shall be restored un-
less otherwise subject to lawful detention and it shall
not be admissible in evidence at any hearing or trial.
The motion to suppress evidence may also be made
in the district where the trial is to be had. The
motion shall be made before trial or hearing unless
opportunity therefor did not exist or the defendant
was not aware of the grounds for the motion, but
the court in its discretion may entertain the motlon

at the trial or hearing.
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() Return of Papers to Clerk.

The judge or commissioner who has issued a search
warrant shall attach to the warrant a copy of the
return, inventory and all other papers in connection
therewith and shall file them with the clerk of the
district court for the district in which the property
was seized.

(g) Scope and Definition.

This rule supersedes the Act of June 15, 1917, ch.
30, title X1, §§ 1-6, 10, 11, 12-16, 40 Stat. 228, 229, 18
U. S. C. §§ 611-616, 620, 621, 623-626, and any other
provision of chapter 30 of that Act inconsistent with
this rule. It does not modify any other act, incon-
sistent with this rule, regulating search, seizure and
the issuance and execution of search warrants in
circumstances for which special provision is made.
The term “property” is used in this rule to include
documents, books, papers and any other tangible
objects.

Notes oF Apvisory COMMITTEE ON RULES

This rule is a codification of existing law and practice.

Note to Subdivision (a)
This rule is a restatement of existing law, 18 U. 8. C.
§ 611.
Note to Subdivision (b)

This rule is a restatement of existing law, 18 U. 8. C.
§ 612; Conyer v. United States, 80 F. 2d 292, C. C. A. 6th.
This provision does not supersede or repeal special statu-
tory provisions permitting the issuance of search war-
rants in specific circumstances. See Subdivision (g) and
Note thereto, infra.

Note to Subdivision (c)

This rule is a restatement of existing law, 18 U. 8. C.
§§ 613-616, 620; Dumbra v. United States, 268 U. 8. 435, 45
8. Ct. 546, 69 L. Ed. 1032.

Note to Subdivision (d)
This rule is a restatement of existing law, 18 U. S. C.
§§ 621-624.
Note to Subdivision (e)

This rule is a restatement of existing law and practice,
with the exception hereafter noted, 18 U. 8. C. §§ 625, 626;
Weeks v. United States, 232 U. 8. 383, 34 S. Ct. 841, 58 L.
Ed. 652; Silvertharne Lumber Co. v. United States, 251
U. S. 385, 40 8. Ct. 182, 64 L. Ed. 319; Agello v. United
States, 269 U. 8. 20, 46 S. Ct. 4, 70 L. Ed. 145; Gouled v.
United States, 2565 U. S. 298, 41 S. Ct. 261, 65 L. Ed. 647.
While under existing law a motion to suppress evidence or
to compel return of property obtained by an illegal search
and seizure may be made either before a commissioner
subject to review by the court on motion, or before the
court, the rule provides that such motion may be made
only before the court. The purpose is to prevent multi-
plication of proceedings and to bring the matter before
the court in the first instance. While during the iife of
the Eighteenth Amendment when such motions were
numerous it was a common practice in some districts for
commissioners to hear such motions, the prevailing prac-
tice at the present time is to make such motions before
the district court. This practice, which is deemed to be
preferable, is embodied in the rule.

Note to Subdivision (f)
This rule is a restatement of existing la.w 18 U. 8. C.
§ 627; Cf. Rule 5 (c¢) (last sentence).
Note to Subdivision (g)

While Rule 41 supersedes the general provisions of 18
U. 8. C. §§ 611-626, relating to search warrants, it does
not supersede, but preserves, all other statutory provi-
sions permitting searches and selzures in specific situa-
tions. Among such statutes are the following:
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U. 8. C. Title 18:
§ 287 (Search warrant for suspected counterfeits; for-
feiture)

U. 8. C. Title 19:
§ 16905 (Customs dutles; searches and seizures)

U. 8. C. Title 26:
§ 3117 (Officers and agents authorized to investigate,
issue search warrants, and prosecute for vio-
lations)

§ 3602 (Search Warrants)
For statutes which incorporate by reference 18 U. 8. C.
§ 98, and therefore are now controlled by this rule, see,
e. g.:
U. 8. C. Title 18:
§ 12 (Subversive activities; undermining loyalty, dis-
cipline, or morale of armed forces; searches and
sefzures)

U. 8. C. Title 26:
§ 3116 (Forfeitures and seizures)

Statutory provision for a warrant for detention of war
materials seized under certain circumstances is found in
22 U. 8. C. § 402 (Seizgure of war materials intended for
unlawful export.)

Other statutes providing for searches and seizures or
entry without warrants are the following:

U. 8. C. Title 19:
§ 482 (Search of vehicles and persons)

U. 8. C. Title 25:
§ 246 (Searches and seizures)

U. 8. C. Title 26:
§ 3601 (Entry of premises for examination of taxable
objects)

U. 8. C. Title 29:
§ 211 (Investigations, inspections, and records)

U. 8. C. Title 49:
§ 781 (Unlawful use of vessels, vehicles, and aircrafts;
contraband article defined)
§ 782 (Seizure and forfeiture)
§ 784 (Application of related laws)

RULE 42. CRIMINAL CONTEMPT
(a) Summary Disposition.

A criminal contempt may be punished summarily
1f the judge certifies that he saw or heard the conduct
constituting the contempt and that it was com-
mitted in the actual presence of the court. The
order of contempt shall recite the facts and shall be
signed by the judse and entered of record.

(b) Disposition Upon Notice and Hearing.

A criminal contempt except as provided in sub-
division (a) of this rule shali be prosecuted on notice.
The notice shall state the time and place of hearing,
allowing a reasonable time for the preparation of the
defense, and shall state the essential facts consti-
tuting the criminal contempt charged and describe it
as such. The notice shall be given orally by the
judge in open court in the presence of the defendant
or, on application of the United States attorney or
of an attorney appointed by the court for that pur-
pose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any
case in which an act of Congress so provides. He is
entitled to admission to bail as provided in these
rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified
from presiding at the trial or hearing except with
the defendant’s consent. Upon a verdict or finding
of guilt the court shall enter an order fixing the
punishment.
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NOTES OF ADVISORY COMMITTEE ON RULES

The rule-making power of the Supreme Court with re-
spect to criminal proceedings was extended to proceedings
to punish for criminal contempt of court by the Act of
November 21, 1941 (55 Stat. 779), 18 U, 8. C. § 689.

Note to Subdivision (a)

This rule is substantially a restatement of existing law,
Ex parte Terry, 128 U. S. 289; Cooke v. United States, 267
U. 8. 517, 534, 45 S. Ct. 390, 69 L. Ed. 767.

Note to Subdivision (b)

This rule is substantially a restatement of the procedure
prescribed in 28 U. 8. C. §§ 386-390,and 29 U. 8. C. § 111.

2. The requirement in the second sentence that the
notice shall describe the criminal contempt as such is
intended to obviate the frequent confusion between
criminal and civil contempt proceedings and follows the
suggestion made in McCann v. New York Stock Exchange,
80 F. 2d 211, C. C. A. 2d. See also Nye v. United States,
313 U. 8. 33, 42-43, 61 8. Ct. 810, 85 L. Ed. 1172.

3. The fourth sentence relating to trial by jury pre-
serves the right to a trial by jury in those contempt cases
in which it is granted by statute, but does not enlarge
the right or extend it to additional cases. The respondent
in a contempt proceeding may demand a trial by jury
as of right if the proceeding is brought under the Act of
March 23, 1932, c¢. 90, sec. 11, 47 Stat. 72, 29 U. 8. C. § 111
(Norris-La Guardia Act), or the Act of October 15, 1914,
c. 323, sec. 22, 38 Stat. 738, 28 U. 8. C. § 387 (Clayton Act).

4. The provision in the sixth sentence disqualifying the
judge affected by the contempt if the charge involves dis-
respect to or critielsm of him, is based, in part, on 29
U. 8. C. § 112 (Contempts; demand for retirement of judge
sitting In proceeding) and the observations of Chief Jus-
tice Taft in Cooke v. United States, 267 U. 8. 517, 539, 45
8. Ct. 390, 69 L. Ed. 767.

5. Among the statutory provisions deflning criminal
contempts are the following:

U. 8. C. Title 7:

§ 499m (Perishable Agricultural Commodities Act; in-
vestigation of complaints; procedure; penal-
tles; ete.—(c) Disobedience to subpoenas;
remedy; contempt)

U. 8, C. Title 9:
§ T (Witnesses before arbitrators; fees, compelling at-
tendance)
U. 8. C. Title 11: i
§ 69 (Referees; contempts before)

U. 8. C. Title 15:
§49 (Federal Trade Commission; documentary evi-
dence; depositions; witnesses)
§ 78u (Regulation of Securities Exchanges; investiga-
tion; injunctions and prosecution of offenses)
§ 100 (Trade-marks; destruction of infringing labels;
service of Injunction, and proceedings for
enforcement)
§ 156 (China Trade Act; authority of registrar in ob-
taining evidence)
U. 8. C. Title 17:
§ 36 (Injunctions; service and enforcement)

U. 8. C. Title 19:
§ 1333 (Tariff Commission; testimony and production of
papers—(b) Witnesses and evidence)
U. 8. C. Title 22:
§ 270f (International Bureaus; Congresses, etc.; perjury;
contempts; penalties)
U. 8. C. Title 28:
§ 385 (Administration of oaths; contempts)
§ 386 (Contempts; when constituting also criminal of-
fense)
(Same; procedure; bail; attachment; trial;
punishment) (Clayton Act; jury trial; section)
(Same; review of conviction)
§ 389 (Same; not specifically enumerated)
§ 300 (Same; limitations)
§ 390a (“Person” or “persons” defined)
§ 648 (Depositions under dedimus potestatem;
nesses; when required to attend)

§ 387
§ 388

wit-



Rule 43

U. 8. C. Title 28:
§ 703 (Punishment of witness for contempt)
§ 714 (Fallure of witness to obey subpoena; order to
show cause 1n contempt proceedings)

(Direction in order to show cause for seizure of
property of witness in contempt)

(Service of order to show cause)

(Hearing on order to show cause; judgment;
satisfaction)

(Garnishees in suits by United States against a
corporation; garnishee falling to appear)

U. S. C. Tltle 29:

§ 715

§ 716
§ 717

§ 750

§ 111 (Contempts; speedy and public trial; Jjury)
(Norris-La Guardia Act)
§ 112 (Contempts; demands for retirement of Judge sit-

ting in proceeding)

§ 160 (Prevention of unfair labor practlees—(h) Jurls-
diction of courts unaffected by limitations pre-
scribed in sections 101-115 of Title 29)

(Investigatory powers of Board—(2) Court ald in
compelling production of evidence and at-
tendance of witnesses)

(Palr Labor Standards Act; attendance of wit-
nesses)

U. S. C. Title 33:

§ 927 (Longshoremen’s and Harbor Workers’ Compensa-
tion Act; powers of deputy commissioner)

U. S. C. Title 35: .

§ 56 (Failing to attend or testify)

U. S. C. Title 47:

§ 409 (Federal Communlications Commission; hearing;

§ 161

§ 209

subpoenas; oaths; witnesses; production of
books and papers; contempts; depositions;
penaltles)

U. S. C. Title 48: '
§ 1345a (Canal Zone; general Jurisdictlon of district
court; issue of process at request of officials;
witnesses; contempt)

U. S. C. Title 49:
§ 12 (Interstate Commerce Commission; authority and
duties of commission; witnesses; depositions—
(3) Compelling attendance and testimony of wit-
nesses, ete.)

FEDERAL RULES oF CIVIL PROCEDURE
Rule 45 (Subpoena) subdivision (f) (Contempt).

X. GENERAL PROVISIONS
RULE 43. PRESENCE OF THE DEFENDANT

The defendant shall be present at the arraign-
ment, at every stage of the trial including the im-
paneling of the jury and the return of the verdict,
and at the imposition of sentence, except as other-
wise provided by these rules. In prosecutions for
offenses not punishable by death, the defendant’s
voluntary absence after the trial has been com-
menced in his presence shall not prevent continuing
the trial to and including the return of the verdict.
A corporation may appear by counsel for all pur-
poses. In prosecutions for offenses punishable by
fine or by imprisonment for not more than one year
or both, the court, with the written consent of the
defendant, may permit arraignment, plea, trial and
imposition of sentence in the defendant’s absence.
The defendant’s presence is not required at a reduc-
tion of sentence under Rule 35.

NoOTES OF ADVISORY COMMITTEE ON RULES

1. The first sentence of the rule setting forth the
necessity of the defendant’s presence at arraignment and
trial is a restatement of existing law, Lewls v. United
States, 146 U. S. 370, 13 S. Ct. 136, 36 L. Ed. 1011; Diaz v.
United States, 223 U. S. 442, 455, 32 S. Ct. 250, 56 L. Ed. 500,
Ann. Cas. 1913C 1138. This principle does not apply to
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hearings on motions made prior to or after trial, United
States v. Lynch, 132 F. 2d 111, C. C. A. 3d.

2. The second sentence of the rule is a restatement of
existing law that, except in capital cases, the defendant
may not defeat the proceedings by voluntarily absenting
himself after the trial has been commenced in his presence,
Diaz v. Unlted States, 223 U. S. 442, 455, 32 S. Ct. 250, 56
L. Ed. 500, Ann, Cas. 1913C 1138; United States v. Noble,
294 Fed. 689 (D. Mont.)-—affirmed, 300 Fed. 689, C. C. A.
9th; United States v. Barracota, 45 F. Supp. 38, S.D. N. Y.;
United States v. Vassalo, 52 F. 2d 699, E. D. Mich.

3. The fourth sentence of the rule empowering the
court in its discretion, with the defendant’s written con-
sent, to conduct proceedings in misdemeanor cases in
defendant’s absence adopts a practice prevailing in some
districts comprising very large areas. In such districts
appearance in court may require considerable travel,
resulting in expense and hardship not commensurate with
the gravity of the charge, if a minor infraction is involved
and a smali fine is eventually imposed. The rule, which
is in the interest of defendants in such situations, leaves
it discretlonary with the court to permit defendants in
misdemeanor cases to absent themselves and, if so, to
determine In what types of misdemeanors and to what
extent. Similar provisions are found in the statutes of a
number of States. See A. L. I. Code of Criminal Pro-
cedure, pp. 881-882.

4. The purpose of the last sentence of the rule is to
resolve a doubt that at times has arisen as to whether it
15 necessary to bring the defendant to court from an insti-
tution in which he is confined, possibly at a distant point,
if the court determines to reduce the sentence previously
imposed. It seems in the Interest of both the Govern--
ment and the defendant not to require such presence,
because of the delay and expense that are involved.

RULE 44. ASSICGNMENT OF COUNSEL

If the defendant appears in court without counsel,
the court shall advise him of his right to counsel and
assign counsel to represent him at every stage of the
proceeding unless he elects to proceed without coun-
sel or is able to obtain counsel.

NOTES OF ADVISORY COMMITTEE ON RULES

1. This rule is a restatement of existing law in regard
to the defendant’s constitutional right of counsel as
deflned in recent judicial declsions. The Sixth Amend-
ment provides:

In all criminal prosecutions, the accused shall enjoy
the right * * * to have the Asslstance of Counsel
for his defense.

28 U. S. C. § 394 provides:

In all the courts of the United States the partles may
plead and manage their own causes personally, or by the
assistance of such counsel or attorneys at law as, by the
rules of the sald courts, respectively, are permitted to
manage and conduct causes therein.

18 U. 8. C. § 563, which is derived from the Act of April
30, 1790 (1 Stat. 118), provides:

Every person who is indicted of treason or other capital
crime, shall be allowed to make his full defense by counsel
learned in the law; and the court before which he is
tried or some judge thereof, shall immediately, upon his
request, assign to him such counsel, not exceeding two,
as he may desire, and they shall have free access to him
at all seasonable hours.

The present extent of the right of counsel has been
defined recently in Johnson v. Zerbst, 304 U. S. 458, 58
S. Ct. 1019, 82 L, Ed. 1461; Walker v. Johnston, 312 U. S,
275, 61 S. Ct. 574, 85 L. Ed. 830; and Glasser v. United
States, 315 U. S. 60, 62 S. Ct. 457, 86 L. Ed. 680, rehearing
denied 315 U. S. 827, 62 S. Ct. 629, 637, two cases, 86 1.. Ed.

1222, The rule is a.restatement of the principles enunci-
ated In these decisions. See, also, Holtzoff, 20 N. Y. U. L. Q.
R. 1.

2. The rule is intended to indicate that the right of the
defendant to have counsel assigned by the court relates
only to proceedings in court and, therefore, does not in~
clude preliminary proceedings before a committing magis-
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trate. Although the defendant is not entitled to have
counsel assigned to him in connection with preliminary
proceedings, he 1s entitled to be represented by counsel
retained by him, if he 50 chooses, Rule 6 (b) (Proceedings
before the Commissioner; Statement by the Commissioner)
and Rule 40 (b) (2) (Commitment to Another Dlstrict;
Removal—Arrest in Distant District—Statement by Com-
missioner or Judge). As to defendant’s right of counsel in
connection with the taking of depositions, see Rule 15 (c)
(Deposltions—Defendant’s Counsel and Payment of
Expenses).

RULE 45. TiME

(a) Computation.

In computing any period of time the day of the act
or event after which the designated period of time
begins to run is not to be included. The last day of
the period so computed is to be included, unless it is a
Sunday or legal holiday, in which event the period
runs until the end of the next day which is neither a
Sunday nor a holiday. When a period of time pre-
scribed or allowed is less than 7 days, intermediate
Sundays and holidays shall be excluded in the com-
putation. A half holiday shall be considered as
other days and not as a holiday.

(b) Enlargement.

When an act is required or allowed to be done at
or within a specified time, the court for cause shown
may at any time in its discretion (1) with or without
motion or notice, order the period enlarged if appli-
cation therefor is made before the expiration of the
period originally prescribed or as extended by a previ-
ous order or (2) upon motion permit the act to be
done after the expiration of the specified period if
the failure to act was the result of excusable neglect;
but the court may not enlarge the period for taking
any action under Rules 33, 34 and 35, except as other-
wise provided in those rules, or the period for taking
an appeal.

(¢) Unaffected by Expiration of Term.

The period of time provided for the doing of any
act or the taking of any proceeding is not affected or
limited by the expiration of a term of court. The
expiration of a term of court in no way affects the
power of a court to do any act in a criminal pro-
ceeding.

(d) For Motions; Affidavits. .

A written motion, other than on: which may be
heard ex parte, and notice of the hearing thereof
shall be served not later than 5 days before the time
specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown
such an order may be made on ex parte application.
When a motion is supported by affidavit, the affidavit
shall be served with the motion; and opposing affi-
davits may be served not less than 1 day before the
hearing unless the court permits them to be served
at a later time.

(e) Additional Time After Service by Mail.

Whenever a party has the right or is required to do
an act within a prescribed period after the service of
a notice or other paper upon him and the notice or
other paper is served upon him by mail, 3 days shall
be added to the prescribed period.
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NOTES OF ADVISORY COMMITTEE ON RuLrs

The rule is in substance the same as Rule 6 of the
Federal Rules of Civil Procedure, 28 U, 8. C. foll. § 723c.
It seems desirable that matters covered by this rule should
be regulated in the same manner for civil and criminal
cases, in order to preclude possibility of confusion.

Note to Subdivision (a)

This rule supersedes the method of computing time
prescribed by Rule 13 of the Criminal Appeals Rules,
promulgated on May 7, 1934, 292 U, 8. 681.

Note to Subdivision (c¢)

This rule abolishes the expiration of a term of court
as a time limitation for the taking of any step in a
criminal proceeding, as is done for civil cases by Rule 6 (¢)
of the Pederal Rules of Civil Procedure, 28 U. 8. C. foll.
§ 723c. In view of the fact that the duration of terms
of court varies among the several districts and the further
fact that the length of tlme for the taking of any step
limited by a term of court depends on the stage within
the term when the time begins to run, specific time llml-
tations have been substituted for the taking of any step
which previously had tc be taken within the term of
court. '

Note to Subdivision (d)

Cf. Rule 47 (Motions) and Rule 49 (Service and filing of
papers).

RUOLE 46. BAmL
(a) Right to Bail.

(1) Before Conviction. A person arrested for an
offense not punishable by death shall be admitted
to bail. A person arrested for an offense punishable
by death may be admitted to bail by any court or
judge authorized by law to do so in the exercise of
discretion, giving due weight to the evidence and to
the nature and circumstances of the offense.

(2) Upon Review. Bail may be allowed pending
appeal or certiorari only if it appears that the case
involves a substantial question which should be de-
terminated by the appellate court. Bail may be al-

-lowed by the trial judge or by the appeliate court or
by any judge thereof or by the circuit justice. The
court or the judge or justice allowing bail may at
any time revoke the order admitting the defendant
to bail. -

(b) Bail for Witness.

If it appears by afiidavit that the testimony of a
person is material in any criminal proceeding and
if it is shown that it may become impracticable to
secure his presence by subpoena, the court or com-
missioner may require him to give bail for his ap-
pearance as a witness, in an amount fixed by the
court or cominissioner. If the person fails to give
bail the court or commissioner may commit him to
the custody of the marshal pending final disposition
of the proceeding in which the testimony is needed,
may order his release if he has been detained for an
unreasonable length of time and may modify at any
time the requirement as to bail.

(¢) Amount.

If the defendant is admitted to bail, the amount
thereof shall be such as in the judgment of the com-
missioner or court or judge or justice will insure the
presence of the defendant, having regard to the na-
ture and circumstances of the offense charged, the
weight of the evidence against him, the financial
ability of the defendant to give bail and the charac-
ter of the defendant.
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(d) Form, and Place of Deposit.

A person required or permitted to give bail shall
execute a bond for his appearance. One or more
sureties may be required, cash or bonds or notes of
the United States may be accepted and in proper
cases no security need be required. Bail given orig-
inally on appeal shall be deposited in the registry
of the district court from which the appeal is taken.

(e) Justification of Sureties.

Every surety, except a corporate surety which is
approved as provided by law, shall justify by affidavit
and may be required to describe in the affidavit the
property by which he proposes to justify and the en-
cumbrances thereon, the number and amount of
other bonds and undertakings for bail entered into
by him and remaining undischarged and all his
other liabilities. No bond shall be approved unless
the surety thereon appears to be qualified.

(f) Forfeiture. . .

(1) Declaration. If there is a breach of condi-
tion of a bond, the district court shall declare a
forfeiture of the bail.

(2) Setting Aside. The court may direct that a
forfeiture be set aside, upon such conditions as the
court may impose, if it appears that justice does
not require the enforcement of the forfeiture.

(3) Enforcement. When a forfeiture has not
been set aside, the court shall on motion enter a
Judgment of default and execution may issue
thereon. By entering into a bond the obligors
submit to the jurisdiction of the district court and
irrevocably appoint the clerk of the court as their
agent upon whom any papers affecting their liabil-
ity may be served. Their liability may be enforced
on motion without the necessity of an independent

action. The motion and such notice of the motion

as the court prescribes may be served on the clerk
of the court, who shall forthwith mail copies to
the obligors to their last known addresses.

(4) Remission. After entry of such judgment, the
court may remit it in whole or in part under the
conditions applying to the setting aside of forfeiture
in paragraph (2) of this subdivision.

(g) Exoneration.

When the condition of the bond has been satisfied
or the forfeiture thereof has been set aside or re-
mitted, the court shall exonerate the obligors and
release any bail. A surety may be exonerated by a
deposit of cash in the amount of the bond or by a
timely surrender of the defendant into custody.

NoTEs or ADVISORY COMMITTEE ON RULES
Note to Subdivision (a) (1)

This rule is substantially a restatement of existing
law, 18 U. 8. C. §§ 596, 597.

Note to Subdivision (a) (2)

This rule is substantially a restatement of Rule 6 of
Criminal Appeals Rules, with the addition of a reference
to bail pending certiorari. This rule does not supersede
18 U. 8. C. § 682 (Appeals; on behaif of the United States;
rules of practice and procedure), which provides for the
admission of the defendant to bail on his own recogni-
zance pending an appeal taken by the Government.

Note to Subdivision (b)

This rule is substantially a restatement of existing law,
28 U. 8. C. § 657.
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Note to Sudbdivision (d)

This rule is & restatement of existing practice, and
is based in part on 6 U. 8. C. § 15 (Bonds or notes of
United States in lieu of recognizance, stipulation, bond,
guaranty, or undertaking; place of deposit; return to
deposltor; contractors’ bonds).

Note to Subdivision (e)
This rule is similar to Sec. 79 of A. L. I. Code of Criminal

Procedure introducing, however, an element of flexibility.
Corporate sureties are regulated by 6 U. 8. C. §§ 6-14.

Note to Subdivision (f)

1. With the exception hereafter noted, this rule is sub-
stantially a restatement of existing law in somewhat
greater detail than contained in 18 U, S. C. § 601 (Re-
mission of penalty of recognizance).

2. Subdivision (f) (2) changes existing law in that
it Increases the discretion of the court to set aside a
forfeiture. The present power of the court is limited to
cases in which the defendant’s default has not been
willful.,

3. The second sentence of paragraph (3) is similar
to Rule 73 (f) of the Federal Rules of Civil Procedure,
28 U. 8. C. foll. § 723c. This paragraph also substitutes
simple motion procedure for enforcing forfeited bail
bonds for the procedure by scire facias, which was abol-
ished by Rule 81 (b) of the Federal Rules of Civil
Procedure, 28 U. 8. C. foll. § 723c.

Note to Subdivision (g)

This rule is a restatement of existing law and practlce.
It is based in part on 18 U. 8. C. § 599 (Surrender by
bail).

RULE 47. MOTIONS

An application to the court for an order shall be
by motion. A motion other than one made during a
trial or hearing shall be in writing unless the court
permits it to be made orally. It shall state the
grounds upon wiich it is made and shall set forth
the relief or order sought. It may be supported by
affidavit.

NOTEsS OF ADVISORY COMMITTEE ON RULES

1. This rule is substantially the same as the corre-
sponding civil rule (first sentence of Rule 7 (b) (1),
Federal Rules of Civil Procedure), 28 U. S. C. foll. § 723¢
except that it authorizes the court to permit motions
to be made orally and does not require that the grounds
upon which a motion is made shall be stated “with
particularity,” as is the case with the civil rule.

2. This rule is intended to state general requirements
for all motions. For particular provisions applying to
specific motions, see Rules 6 (b) (2), 12, 14, 15, 16, 17 (b)
and (c), 21, 22, 29 and Ruie 41 (e). See also Rule 49.

3. The last sentence providing that a motion may be
supportéd by affidavit is not intended to permit “speaking
motions” (e. g. motion to dismiss an indictment for
insufficiency supported by affidavits), but to authorize
the use of affidavits when affidavits are appropriate to
establish a fact (e. g. authority to take a deposition or
former jeopardy).

RULE 48. DisMISSAL

(a) By Attorney for Government.

The Attorney General or the United States attor-
ney may by leave of court file a dismissal of an
indictment, information or complaint and the prose~
cution shall thereupon terminate. Such a dismissal
may not be filed during the triai without the consent
of the defendant.

(b) By Court.

If there is unnecessary deiay in presenting the
charge to a grand jury or in filing an information
against a defendant who has been held to answer
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to the district court, or if there is unnecessary delay
in bringing a defendant to trial, the court may dis-
miss the indictment, information or complaint.

NOTES oF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a).

1. The first sentence of this rule will change existing
law. The common-law rule that the public prosecutor
may enter a nolle prosequl in his discretion, without any
action by the court, prevails in the Federal courts, Con-
fiscation Cases, 7 Wall, 454, 467; United States v. Woody,
2 F. 2d 262 (D. Mont.). This provision will permit the
filing of a nolle prosequi only by leave of court. This
is similar to the rule now prevailing in many States.
A. L. I. Code of Criminal Procedure, Commentaries, pp.
895-897.

2. The rule confers the power to flle a dismissal by
leave of court on the Attorney General, as well as on
the United States attorney, since under existing law the
Attorney General exercises “general superintendence and
direction” over the United States attorneys ‘“as to the
manner of discharging their respective duties,” 5 U. 8. C.
§317. Moreover it is the administrative practice for the
Attorney General to supervise the filing of a nolle prosequi
by United States attorneys. Consequently it seemed ap-
propriate that the Attorney General should have such
power directly.

3. The rule permits the flling of a dismlssal of an
{indictment, informatlon or complaint. The word ‘““com-
plaint” was included in order to resolve a doubt prevalllng
in some districts as to whether the United States attorney
may fille a nolle prosequi between the time when the
defendant is bound over by the United States commis-
sioner and the finding of an indictment. It has been
assumed in a few districts that the power does not exist
and that the United States attorney must awalt action
of the grand jury, even if he deems it proper to dismlss
the prosecution. This situation is an unnecessary hard-
ship to some defendants.

4. The second sentence is a restatement of existing law,
Confiscation Cases, 7 Wall. 4564467, United States v.
Shoemaker, 27 Fed. Cases No, 16,279, C. C. Ill. If the
trial has commenced, the defendant has a right to Insist
on a disposition on the merits and may properly object
to the entry of a nolle prosequi.

Note to Subdivision (b)

This rule is a restatement of the inherent power of
the court to dismiss a case for want of prosecution. Ex
parte Altinan, 34 F. Supp. 106, 8. D. Cal.

RULE 49. SERVICE AND FILING OF PAPERS

(a) Service: When Required.

Written motions other than those which are heard
exr parte, written notices, designations of record on
appeal and similar papers shall be served upon the
adverse parties. '

(b) Service: How Made.

Whenever under these rules or by an order of the
court service is required or permitted to be made
upon a party represented by an attorney, the serv-
ice shall be made upon the attorney unless service
upon the party himself is ordered by the court.
Service upon the attorney or upon a party shall be
made in the manner provided in civil actions.

(c) Notice of Orders.

Immediately upon the entry of an order made on
a written motion subsequent to arraignment the
clerk shall mail to each party affected thereby a
notice thereof and shall make a note in the docket
of the mailing.
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(d) Filing.

Papers required to be served shall be filed with
the court. Papers shall be filed in the manner pro-
vided in civil actions.

NoTes oF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule is substantially the same as Rule 6 (a) of
the Federal Rules of Civil Procedure, 28 U. 8. C. foll.
§ 723c, with such adaptations as are necessary for crim-
inal cases.

Note to Subdivision (b)

The first sentence of this rule is in substance the same
as the first sentence of Rule 5 (b) of the Federal Rules
of Civil Procedure. The second sentence incorporates
by reference the second and third sentences of Rule 5 (b)
of the Federal Rules of Clvil Procedure, 28 U. 8. C. foll.
§ 723c.

Note to Subdivision (c)

This rule is an adaptation for criminai proceedings of
Rule 77 (d) of the Federal Rules of Civil Procedure, 28
U. 8. C. foll. § T23c. No consequence attaches to the
failure of the clerk to give the prescribed notice, but in
a case in which the losing party in reliance on the clerk’s
obligation to send a notice failed to flle a timely notice
of appeal, it was held competent for the trial judge, in
the exercise of sound discretlon, to vacate the judgment
because of clerk’s fallure to give notice and to enter a
new judgment, the term of court not having expired.
Hill v. Hawes, 320 U. 8. 520, 64 8. Ct. 334, 88 L. Ed. 283,
rehearing denled 321 U. S. 801, 64 S. Ct. 515, 88 L. Ed. 1088.

Note to Subdivision (d)

This rule incorporates by reference Rule 5 (d) and (e)
of the Federal Rules of Civil Procedure, 28 U. 8. C. foll.
§ 723c.

RULE 50. CALENDARS
The district courts may provide for placing crim-

inal proceedings upon appropriate calendars.
Preference shall be given to criminal proceedings as

far as practicable.

NoTES OF ApvisorY COMMITTEE ON RULES

This rule i8 a restatement of the inherent residual
power of the court over its own calendars, although as
a matter of practice in most districts the assignment of
criminal cases for trial is handled by the United States
attorney. Cf. Federal Rules of Civil Procedure, Rules 40
and 78, 28 U. S. C. foll. § 723c. The direction that pref-
erence shall be given to criminal proceedings as far as
practicable is generally recognlzed as desirable in the
orderly administration of justice.

RULE 51. EXCEPTIONS UNNECESSARY

Exceptions to rulings or orders of the court are
unnecessary and for all purposes for which an ex-
ception has heretofore been necessary it is sufficient
that a party, at the time the ruling or order of the
court is made or sought, makes known to the court
the action which he desires the court to take or his
objection to the action of the court and the grounds
therefor; but if a party has no opportunity to object
to a ruling or order, the absence of an objection
does not thereafter prejudice him.

NoTES o¥ ADVISORY COMMTITTER ON RULES

1.. This rule 1s practically identical with Rule 46 of the
Federal Rules of Civil Procedure, 28 U. 8. C. foll, § 723c.
It relates to a matter of trial practice which should be
the samne in clvil and criminal cases in the Interest of
avoiding confusion. The corresponding civil rule has
been construed in Ulm V. Moore-McCormack Lines,
Inc,, 115 F. 2d 492, C. C. A. 2d, and Bucy v. Nevada Con-
structlon Company, 125 F. 2d 213, 218, C. C. A. 9th. See,
also, Orfleld, 22 Texas L. R. 194, 221, As to the method
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of taking objections t0 instructions to the jury, see
Rule 30.

3. Many States have abolished the use of exceptions in
criminal and civil cases. See, e. g., Cal. Pen. Code (Deer-
ing, 1941), sec. 12569; Mich. Stat. Ann. (Henderson, 1938),
secs. 28.1046, 28.1053; Ohio Gen Code Ann. (Page, 1938),
secs. 11560, 13442-7; Oreg. Comp. Laws Ann. (1940), secs.
5-704, 26-1001.

RULE 52. HARMLESS ERROR AND PLAIN ERROR

(a) Harmless Error.

Any error, defect, irregularity or variance which
does not affect substantial rights shall be disre-
garded.

(b) Plain Error.

Plain errors or defects affecting substantial rights
may be noticed although they were not brought to
the attention of the court.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a)

This rule is a restatement of existing law, 28 U. S. C.
§ 301 (second sentence): “On the hearing of any appeal,
certiorarl, writ of error, or motion for a new trial, in
any case, civil or criminal, the court shall give judgment
after an examination of the entire record before the
court, without regard to technical errors, defects, or ex-
ceptions which do not affect the substantial rights of the
‘parties”; 18 U. S. C. §556; “No indictment found and
presented by & grand jury in any district or other court
of the United States shall be deemed insufficient, nor
shall the trial, judgment, or other proceeding thereon be
affected by reason of any defect or imperfection in matter
-of form only, which shall not tend to the prejudice of
the defendant, * * *.” A similar provision is found
in Rule 61 of the Federal Rules of Civil Procedure, 28
U. 8. C. foll. § 723c.

Note to Subdivision (b)

This rule is a restatement of existing law, Wiborg v.
United States, 163 U. S. 632, 658, 16 S. Ct. 1127, 1197,
2 cases, 41 L. Ed. 289; Hemphill v. United States, 112 F.
2d 505, C. C. A. Oth, reversed 312 U. S. 657, 61 S. Ct. 729,
85 L. Ed. 1106, conformed to 120 F. 2d 115, certiorari
denied 314 U. S. 627, 62 S. Ct. 111, 86 L. Ed. 503. Rule 27
of the Rules-of the Supreme Court, 28 U. S. C. foll. § 354,
provides that errors not specified will be disregarded,
“save as the court, at its option, may notice a plain error
not assigned or specified.” Similar provisions are found
in the rules of several circuit courts of appeals.

RULE 53. REGULATION OF CONDUCT IN THE COURT Room

The taking of photographs in the court room dur-
ing the progress of judicial proceedings or radio
broadcasting of judicial proceedings from the court
room shall not be permitted by the court.

NOTES oF ADVISORY COMMITTEE ON RULES

While the matter to which the rule refers has not
been & problem in the Federal courts as it has been in
some State tribunals, the rule was nevertheless- included
with a view to giving expression to a standard which
should govern the conduct of judicial proceedings, Orfield,
22 Texas L. R. 194, 222-3; Robbins, 21 A. B. A. Jour. 301,
304. See, also, Report of the Special Committee on Co-
operation between Press, Radlo and Bar, as to Publicity
Interfering with Fair Trial of Judicial and Quasi-Judicial
Proceedings (1937), 62 A. B. A. Rep. 851, 862-865; (1932)
18 A. B. A. Jour. 762; (1926) 12 Id. 488; (1925) 11 Id. 64.

RULE 54. APPLICATION AND EXCEPTION

(a) Courts and Commissioners.

(1) Courts. These rules apply to all criminal pro-
ceedings in the district courts of the United States,
which include the District Court of the United States
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for the District of Columbia, the District Court for
the Territory of Alaska, the United States District
Court for the Territory of Hawaii, the District Court
of the United States for Puerto Rico and the District
Court of the Virgin Islands; in the United States
circuit courts of appeals, which include the United -
States Court of Appeals for the District of Columbia;
and in the Supreme Court of the United States. The
rules governing proceedings after verdict or finding
of guilt or plea of guilty apply in the United States
District Court for the District of the Canal Zone.

(2) Commissioners. The rules applicable to
criminal proceedings before commissioners apply to
similar proceedings before judges of the United
States or of the District of Columbia. They do not
apply to criminal proceedings before other officers
empowered to commit persons charged with offenses
against the United States.

(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the district courts
of the United States from state courts and govern
all procedure after removal, except that dismissal
by the attorney for the prosecution shall be governed
by state law.

(2) Offenses Outside a District or State. These
rules apply to proceedings for offenses committed
upon the high seas or elsewhere out of the jurisdic-
tion of any particular state or district, except that
such proceedings may be had in any district author-
ized by the Act of March 3, 1911, ch. 231, § 41, 36 Stat.
1100, Judicial Code § 41, 28 U. S. C. § 102.

(3) Peace Bonds. These rules do not alter the
power of judges of the United States or of United
States commissioners to hold to security of the peace
and for good behavior under the Act of March 3,
1911, ch. 231, § 270, 36 Stat. 1163, Judicial Code § 270,
28 U. S. C. § 392, and under Revised Statutes § 4069,
50 U. S. C. § 23, but in such cases the procedure
shall conform to these rules so far as they are ap-
plicable.

(4) Trials before Commissioners. These rules do
not apply to proceedings before United States com-
missioners and in the district courts under the Act of
October 9, 1940, ch. 785, 54 Stat. 1058-1059, 18 U. S. C.
§§ 576-576d, relating to petty offenses on federal
reservations.

(5) Other Proceedings. These rules are not ap-
plicable to extradition and rendition of fugitives;
forfeiture of property for violation of a statute of the
United States; or the collection of fines and penalties.
They do not apply to proceedings under the Federal
Juvenile Delinquency Act so far as they are incon-
sistent with that Act. They do not apply to sum-
mary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U. S. C.
§§ 391-396, or to proceedings involving disputes be-
tween seamen under Revised Statutes §§ 40794081,
as amended, 22 U. S. C. §§ 256258, or to proceedings
for fishery offenses under the Act of June 28, 1937,
ch. 392, 50 Stat. 325-327, 16 U. S. C. §§ 772-772i, or
to proceedings against a witness in a foreign country
under the Act of July 3, 1926, ch. 762, 44 Stat. 835, 28
U. S. C. §§ 711-718.
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(¢) Application of Terms.

As used in these rules the term “State” includes
District of Columbia, territory and insular possession.
“Law’” includes statutes and judicial decisions. “Act
of Congress” includes any act of Congress locally ap-
plicable to and in force in the District of Columbia,
in a territory or in an insular possession. ‘“District
court” includes all district courts named in subdivi-
sion (a), paragraph (1) of this rule. “Civil action”
refers to a civil action in a district court. “Oath”
includes affirmations. “District judge” includes a
justice of the District Court of the United States for
the District of Columbia. “Judge of a circuit court
of appeals” includes a justice of the United States
Court of Appeals for the District of Columbia.
“Senior circuit judge” includes the chief justice of
the United States Court of Appeals for the District
of Columbia. “Attorney for the government” means
the attorney general, an authorized assistant of the
attorney general, & United States attorney and an
authorized assistant of a United States attorney.
The words “demurrer,” “motion to quash,” “plea in
abatement,” “plea in bar” and “special plea in bar,”
or words to the same effect, in any act of Congress
shall be construed to mean the motion raising a
defense or objection provided in Rule 12.

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivision (a) (1)

1. The Act of June 28, 1940 (54 Stat. 688; 18 U. S. C.
§ 687), authorizing the Supreme Court to prescribe rules of
criminal procedure for the district courts of the United
States In respect to proceedings prior to and including
verdict or finding of guilty or not guilty or plea of guilty,
is expressly applicable to the district courts of Alaska,
Hawall, Puerto Rico, Canal Zone, Virgin Islands, the
Supreme Courts of Hawaili and Puerto Rico, and the
United States Court for China. This is likewise true of
the Act of February 24, 1933 (47 Stat. 904; 18 U. S. C.
§ 688), authorizing the Supreme Court to prescribe rules
in respect to proceedings after verdict or finding or after
plea of guilty. In thils respect these two statutes differ
from the Act of June 19, 1934 (48 Stat. 1064; 28 U, S. C.
§8§ 723b, 723c), authorizing the Supreme Court to pre-
scribe rules of civil procedure. 'The last-mentioned Act
comprises only district courts of the Unlted States and
the courts of the District of Columbia. The phrase
“district courts of the United States” was held not to
include district courts in the territorles and insular pos-
sessions, Mookini v. United States, 303 U. S. 201, 68 S, Ct.
543, 82 L. Ed. 748, conformed to 95 F. 2d 960. By sub-
sequent legislation the Federal Rules of Clvil Procedure
were extended to the District Court of the United States
for Hawali and to appeals therefrom (Act of June 19, 1939;
653 Stat. 841; 48 U. S. C. § 646) and to the District Court
of the United States for Puerto Rico and to appeals, there-
from (Act of February 12, 1940; 54 Stat. 22; 43 U. S. C.
§ 873a).

2. While the specific reference in the rule to the Dis-
trict Court of the United States for the District of
Columbia s probably superfluous, since that court has
the same powers and exercises the same jurisdiction as
other district courts of the United States in addition to
.such local powers and jurlsdiction as have been con-
ferred upon 1t by statute (D. C. Code, 1940, Title 11,
§ 306), nevertheless it was listed in the rule in view of the
fact that the Federal Rules of Civil Procedure contain a
somewhat simlilar provision (Rule 81 (d), 28 U. S. C. foll.
§ 723¢c).

3. The Unlited States Court for China has been omitted
from the rule in vlew of the fact that the court has
recently been abolished with the abandonment by the
United States of its extraterrltorial jurisdiction in China.
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4. Although, as indicated above, the rule-making power
of the Supreme Court in respect to criminal cases extends
to the Supreme Courts of Hawall and Puerto Rico, the
rules are not made applicable to those two courts, in view
of the fact that they are purely local appellate courts
having no appeliate jurisdiction over the district courts
of the United States in those territories. Alaska and
Hawall have dual systems of courts: local courts exercis-
ing purely local jurisdiction and United States district
courts exercising Federal jurisdiction. The Supreme Court
of each of the two territories hears appeals only from the
local courts.

6. Alaska.—There 1s a dlstrict court for the Territory of
Alagka consisting of four divisions, established on a ter-
ritorlal basls, 48 U, S. C. §§ 101, 10la. As the only court
in the Territory, it acts in a dual capacity: it has juris-
dictlon over cases arising under the laws of the United
States as well as those arising under local laws. Although
a legislative rather than a constitutional court, it 1s,

. nevertheless, deemed a court of the Unlted States and

has the Jurisdiction of district courts of the United States,
48 U. 5. C. §§101, 101a; Steamer Coquitlam v. United
States, 163 U. S. 346, 16 S. Ct. 1117, 41 L, Ed. 184; McAllister
v. Unlted States, 141 U. S. 174, 179, 11 S. Ct. 949, 36 L. Ed.
693; Ex parte Krause, 228 Fed. 647, 649, W. D. Wash# Crimi-
nal procedure 1s now regulated by Acts of Congress, by
the Alaska Code of Criminal Procedure (Alaska Comp.
Laws, 1933, pp. 959-1018), and by rules promulgated by
the district court.

6. Hawail.—Hawall has a dual system of courts. The
United States District Court for the Territory of Hawali,
a legislative court, has the jurisdiction of district courts
of the United States and proceeds thereln “in the same
manner as a district court,” 48 U. S. C. §§ 641, 642. In
additlon, there are circuit courts having jurisdiction over
cases arising under local laws. Appeals from the circuit
courts run to the Supreme Court of the Territory, 48
U. 8. C. §631. These rules are made applicable to the
district court, but not to the local courts. The Federal
Rules of Civil Procedure have been made applicable to the
district court and to appeals therefrom, 48 U. S. C. § 646.

7. Puerto Rico.—Puerto Rico has a dual system of
courts. The District Court of the United States for Puerto
Rico, a legislative court, has jurisdiction of all cases cog-
nizable in the district courts of the United States and
proceeds “In the same manner,” 48 U, S. C. § 863,

In addition, there are local courts for the trial of cases
arlsing under local law, appeals therefrom running to the
Supreme Court of the Territory. These rules are made
applicable to the district court, but not to the local courts.
The Federal Rules of Civil Procedure, 28 U. 8. C. foll. § 723¢,
have been extended to the district court, 48 U. S. C. § 873a.

8. Virgin Islands.—In the Virgin Islands there is a Dis-
trict Court of the Virgin Islands, a legislative court, con-
sisting of two divisions and exercising both Federal and
local furisdiction, 48 U. S. C. §§ 1405z, 1406. Heretofore
the rules of practice and procedure have been prescribed
“by law or ordinance or by rules and regulations of the
distrlct judge not inconsistent with law or ordinance,”
48 U. S. C. § 1405z.

9. Canal Zone.—In the Canal Zone there is a United
States District Court for the Distrlct of the Canal Zone,
a legislative court, exercising both Federal and local
jurisdiction, 48 U. S. C. §§ 1344, 1345. Criminal procedure
is regulated by the Code of Criminal Procedure of the
Canal Zone (Canal Zone Code, Title 6; 48 Stat. 1122), and
by rules of practice and procedure prescribed by the dis-
trict judge, 48 U. 8. C. § 1344. There are no grand jurles
in the district, all prosecutions being instituted by infor-
mation. In the light of these circumstances and because
of the peculiar status of the Canal Zone and its quasi-
military nature, these rules have been made applicable
to its district court, only with respect to proceedings after
verdlct or finding of gulity or plea of guilty.

10. By order dated March 31, 1941, effective July 1, 1941,
the Supreme Court extended the rules of practice and pro-
cedure after plea of guilty, verdict or finding of guilty, in
criminal cases, to the district courts of Alaska, Hawaii,
Puerto Rico, Canal Zone, and Virgin Islands, and all sub-
sequent proceedings in such cases in the United States
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circuit courts of appeals and in the Supreme Court of the
United States, 312 U. S. 721.
Note to Subdivision (a) (2)

1. Rules 8, 4, and 5, supra, relate to proceedings before
Unlted States commissioners.

2. Justices and judges of the United States, as well as
Untted States commissioners, may issue warrants and
conduct proceedings as committing magistrates, 18 U. 8. C.
§ 691 (Arrest and removal for trial); 9 Edmunds, Cyclo-
pedia of Federal Procedure, 2d Ed., secs. 3800, 3818.

3. In the District of Columbia judges of the Munlclpal
Court have authority to issue warrants and conduct pro-
ceedings as committing magistrates, D. C. Code, 1940,
Title 11, secs. 602, 755. These proceedings are governed
by these rules. The Municlpal Court of the District of
Columbla is also a local court for the trial of misde-
meanors, but when s0 acting it is not a court of the United
States. These rules, therefore, do not apply to such pro-
ceedings.

4. State and local judges and magistrates may issue -

warrants and act as committing magistrates in Federal

cases, 18 U. S. C. §591. Only a very small proportion of

cases are brought before them, however, and then ordi-

narliy only in an emergency. Since these judicial officers

may-not be familiar with Federal procedure, these rules

have not been made applicable to such proceedings.
Note to Subdivision (b) (1)

1. Certaln types of State criminal prosecutions, prin-
cipally those In which defendant is an officer appointed
under or acting by authority of a revenue law of the
United States and is prosecuted on account of an act done
under color of his office, are removable to a Federal court
on defendant's motlon, 28 U. 8. C. § 74 (Removal of sults
from State courts; causes against persons denled civil
rights); sec. 76 (Removal of sults from State courts; suits
and prosecutions against revenue officers). In such cases
the Federal court applies the substantive law of the State,
but follows Federal procedure; State of Tennessee v. Davis,
100 U. S. 267, 26 L. Ed. 648; Carter v. Tennessee, 18 F. 2d
850, C. C.- A. 6th; Miller v. Kentucky, 40 F. 2d 820,
C. C. A. 6th. See also, State of Maryland v. Soper, 270
U.S. 9, 46 S. Ct. 185, 70 L. Ed. 449. The rule is, therefore,
a restatement of existing iaw, except that it does not
affect whatever power the State prosecutor may have as
to dismissal.

2. The rule does not affect the mode of removing a case
from a State to a Federal court and ieaves undisturbed
the statutes governing this matter, 28 U. S. C. §§ 74-76.

Note to Subdivision (b) (2)

This rule should be read in conjunctlon with Rule 18,
which provides that “Except as otherwise permitted by
statute or by these rules, the prosecution shall be held in
a district in which the offense was committed * * *=,

Note to Subdivision (b) (4)

United States commissioners spectally designated for
that purpose by the court by which they are appointed
have trial jurisdiction over petty offenses committed on
Federal reservations if the defendant watves his right to
be fried in the district court and consents to be trled
before the commisstoner. Act of October 9, 1940, 54 Stat.
1058, 18 U. 8. C. §576. A petty offense is an offense the
penalty for which does not exceed confinement in a com-
mon jail without hard iabor for a period of six months or
a fine of $500, or both, 18 U. S. C. § 541. Appeais from
convictions by commissioners lie to the district court.
18 U. 8. C. §76a. These rules do not apply to trials before
United States commissioners in such cases, since rules of
procedure and practice in such matters were spectally
prescribed by the Supreme Court on January 6, 1941, 311
U. S. 733 et seq. The substantive law appiicabie in such
cases with respect to offenses other than so-called Fed-
eral offenses is governed by 18 U. 8. C. § 468 (Laws of
States adopted for punishing wrongful acts; effect of re-
peal). In addition, National Park commissioners have
iimited trial jurisdiction with respect to offenses com-
mitted in National Parks. Trials before commissioners
In such cases are not governed by these rules, although
when a National Park commissioner conducts a proceed-
ing as a committing magistrate, these rules are applicable.
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Among the statutes relating to jurisdiction of and pro-
ceedings before National Park commissionergs are the
foliowing:

U. 8. C. Title 16:

§ 10 (Arrests by employees of park service for vlola-
tion of laws and regulations)

§ 10a (Arrests by employees for violatlon of regula-
tions made under § 9a)

§ 27 (Yellowstone Nationai @Park; commissioner;
Jurisdictlon and powers)

§ 66 (Yosemite and Sequoia National Parks; com-
missioners; appointment;’ jurisdiction)

§ 70 (Same; arrests by commissioners for certain of-
fenses; holding persons arrested for trial; baii)

§ 101 (Mount Rainier National Park; commissioner;
arrest; bail)

§ 102 (Same; commissioner; direction of process of;

arrests by other officers)
§ 117b (Mesa Verde National Park; application of Colo-
rado laws to offenses)
§ 117f (Same; criminal offenses not covered by sectlon
117¢; jurisdiction of commissioner)
117g (Same; process to whom issued; arrests without
process)
(Crater Lake National Park; commisstoner; ap-
pointment; powers and duties)

§
§ 129

§ 130 (Same; commissioner; arrests by; bail)

§ 181 (Same; commissioner; direction of process; ar-
rest without process)

§ 172 (Glacier Natlonal Park; commissloner; jurisdic-
tion; powers and dutles)

§ 173 (Same; commissioner; arrest of offenders, con-
finement, and ball)

§ 174 (Same; commissioner; process directed to mar-

shal; arrest without process)
§ 198b (Rocky Mountain National Park; punishment of
. offenses; Colorado laws when followed)

§ 198e (Same; United States Commissioner; appoint-
ment; jurisdiction; issuing process; appeals;
rules of procedure)

§ 198f (Same; United States Commissioner; arrest of
persons for offenses not covered by section
198¢; ball)

§ 198z (Same; United States Commissioner; process to
whom directed; arrest without process)

§ 204b (Lassen Volcanic National Park; application ot
California iaws to offenses)

§ 204e (Same; Unlted States Commissioner; appoint-
ment; jurisdiction of offenses; appeals; rules
of procedure)

§ 204f (Same; criminai offenses not covered by section
204c; jurisdiction of commissioner)

§ 204g (Same; process to whom issued; arrests without

process)

(Hot -Springs National Park; prosecutions for

violations of law or rules and regulations)

§ 877 (Same; prosecutions for other offenses)

§ 378 (Same; process directed to marshai; arrests by

others)

§ 881 (Same; execution of sentence on conviction)

§ 382 (Same; imprisonment for nonpayment of fines
or costs)

§ 895b (Hawail National Park; application of Hawatian
laws to offenses)

§ 395e (Same; United States Commissioner; appoint-
ment; jurisdiction of offenses; appealis; rules
of procedure; acting commissioners)

3951 (Same; criminal offenses not covered by section
395¢; jurisdiction of commissioner)

§ 395g (Same; process to whom issued; arrests without
process)

408c-1 (Shenandoah National Park and Great Smoky
Mountains National Park; notice of as-
sumption of police jurisdiction over Shenan-
doah Park by United States; exceptions)

403c-5 (Same; United States Commissioner; appoint-
ment; jurisdiction of offenses; appeals;
rules of procedure)

§ 403c-6 (Same; jurisdiction of other commissioners)

§ 403¢c-7 (Same; commissioner’s Jurisdiction of offenses

not covered by section 403c-3).

§ 376

3

w0
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U. 8. C. Title 16:

§ 403c-8 (Same; process to whom directed; arrest
without process)
§ 415 (National Military Parks; arrest and prosecu-

tion of offenders)

Note to Subdivision (b) (5)

1. Foreign extradition proceedings are governed by the
following statutes:

T. 8. C. Title 18:

§ 651 (Fugitives from foreign country)

§ 6852 (Fugitives from country under controi of United
States)

§ 663 (Surrender of fugitive)

§ 664 (Time allowed for extradition)

§ 656 (Evidence on hearing)

§ 656 (Witnesses for indigent defendants)

§ 657 (Place and character of hearing)

§ 658 (Continuance of provisions ltmited)

§ 659 (Protection of accused)

§ 660 (Agent recetving offenders; powers)

Interstate rendition or extradition proceedings are gov-
erned by the following statutes:

T. 8. C. Title 18:
§ 662 (Fugltives from State or Territory)
§ 662c (Fugitives from State or Territory; arrest and
removal)
§ 662d (Fugitives from State or .Territory; provisional
arrest and detention)

2. Proceedings. relating to forfeiture of property used
in connection with a violation of a statute of the United
States are governed by vartous statutes, among which are
following: :

U. 8. C. Title 16:

§ 26 (Yellowstone Park; regulations for hunting and
fishing in; punishment for violation; forfei-
tures)

(Yosemite and Sequoia National Parks; seizure
and forfeiture of guns, traps, teams, horses,
and so forth)

(Mount Rainier National Park; protection of
game and fish; forfeltures of guns, traps,
teams, and so forth)

§ 117d (Mesa Verde National Park; forfeiture of prop-

erty used for unlawful purpose)

§ 65

§99

§ 128 (Crater Lake National Park; hunting and fish-
ing; forfeitures or seizure of guns, traps,
teams, etc., for violating regulations)

‘§171 (Glacier National Park; hunting and fishing;

forfeitures and seizures of guns, traps, teams,
and so forth)

§ 198d (Rocky Mountain National Park; forfeiture of
property used in commission of offenses)

§ 204d (Lassen Volcanic National Park; forfeiture of
property used for unlawful purposes)

§635 (Importing illegally taken skins; forfeiture)
§ 706 (Arrests; search warrants)
- §727 (Upper Mississippt River Wliid Life and Fish

Refuge; powers of employees of Department
of the Interlor; searches and selzures)
§ 772e (Penalties and forfeitures)

U. 8. C. Title 18:

§ 286 (Forfeiture of counterfeit obligations, etc.; fafl-
ure to deliver)

§ 645 (Confiscation of firearms possessed by convicted
felons)

§6468 (Remission or mitigation of forfeitures under
liquor laws; possession pending trial)

§ 847 (Use of confiscated motor vehicles)

U. 8. C. Title 19: )
§483 (Forfeitures; penalty for alding uniawful im-
portation)
§ 15692 (Fraud; penalty agalnst goods)
§ 1602 (Seizure; report to collector)
§ 1603 (Seizure; collector’s reports)
§ 1604 (Selzure; prosecution)
§ 1605 (Seizure; custody)
§ 1606 (Selzure; appraisement)
§ 1607 (Seizure; value $1,000 or less)
§ 1608 (Seizure; claims; judicial condemnation)

04506° —47—vol. 2 31
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U. 8. C. Title 19:
§ 1609 (Seizure; summary of forfeiture and sale)
§ 1610 (Seizure; value more than $1,000)
§ 1611 (Seizure; sale unlawful) )
§ 1612 (Seizure; summary sale)
§ 1613 (Disposition of proceeds of forfeited property)
§ 1614 (Release of seized property)
§ 1615 (Burden of proof in forfeiture proceedings)
§ 1703 (Seizure and forfeiture of vessels)
§ 1705 (Destruction of forfeited vessel)

U. 8. C. Title 21:

§ 334 (Seizure)

§ 337 (Proceedings in name of United States; pro-
vision as to subpenas)

§ 401 (Seizure of war materials intended for unlawful
export generally; forfeiture)

§ 402 (Seizure of war materials Intended for unlawful

export generally; warrant for detention of
seized property)

§ 403 (Seizure of war materials intended for unlawful
export generally; petition for restoration of
seized property)

§ 404 (Selzure of war materials Intended for unlawful
export generally; libel and sale of selzed prop-
erty)

§ 405 (Seizure of war materials intended for uniawful
export generally; method of trial; bond for re-
delivery)

§ 406 (Seizure of war matertals intended for unlawful
export generally; sections not to interfere with
foreign trade)

U. S. C. Title 26:

§ 3116 (Forfeitures and seizures)

3. Collection of fines and penalties Is accomplished in
the same manner as the coliection of a civil judgment.
See Rule 69 (a) of the Federal Rules of Civil Procedure,
28 U. S. C. foli. § 723c. For mode of discharging indigent
convicts imprisoned for non-payment of fine, see 18 U. S.
C. § 641.

4. The Federal Juvenile Delinquency Act, 18 U. 8. C.
§§ 921-929, authorizes prosecutlon of a juvenile delinquent
on the charge of juvenile delinquency, if the juvenile
consents to this procedure. In such cases the court may
be convened at any time and place, in chambers or other-
wise, and the trial is without a jury. The purpose of
excepting proceedings under the Act is to make inappii-
cable to them the requirement of an arraignment in open
court (Rule 10) and other similar provisions.

5. As habeas corpus proceedings are regarded as civil
proceedings, they are not governed by these rules. The
procedure in such cases is prescribed by 28 U. 8. C. §§ 451
466. Appeals in habeas corpus proceedings are governed
by the Federal Rules of Civil Procedure (Rule 81 (a) (2)
of the Pederal Rules of Civil Procedure, 28 U. S. C. foll.
§ 723c).

Note to Subdivision (c)

1. This rule is analogous to Rule 81 (e) of the Federal
Rules of Civil Procedure, 28 U. S. C. foll. § 723c.

2. 1 U. 8. C. §§ 1-6, containing general rules of construc-
tion, should be read in conjunction with this ruie.

3. In connection with the definition of “attorney for
the Government”, see the following statutes:

U. 8. C. Title 5:
§ 201 (Establishment of Department)
§ 203 (Solicitor General)
§ 294 (Assistant to Attorney General)
§ 295 (Assistant Attorneys General)
§ 309 (Conduct and argument of cases by Attorney Gen
eral and Solicitor General)
310 (Conduct of legal proceedings)
311 (Performance of duty by officers of Department)
312 (Counsel to ald district attorneys)
315 (Appointment and oath of special attorneys or
counsel)
T. 8. C. Title 28:
§ 481 (District attorneys)
§ 483 (Assistant district attorneys)
§ 485 (District attorneys; duties)

4. The last sentence of this rule has particular refer-
ence to 18 U. 8. C. § 682 (Appeals; on behalf of the United

w3 @03 tr wn
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States; rules of practice and procedure), which authorizes
the United States to appeal in criminal cases from a deci-
sion on a motion to quash, a demurrer or a special plea in
bar, if the defendant has not been piaced in jeopardy.
It is intended that the right of the Government to appeal
in such cases should not be affected as the result of the
subst cution of a motion under Rule 12 for a demurrer,
motion to quash and a special plea ln bar. The rule is
equally applicable to any other statute employing the
same terminology.

RULE 55. RECORDS

~ The clerk of the district court and each United
States commissioner shall keep such records in crim-
inal proceedings as the Director of the Administra-
tive Office of the United States Courts, with the ap-
proval of the Judicial Conference of Senior Circuit
Judges, may prescribe.

NOTES oF ADVISORY COMMITTEE ON RULES

The Federal Rules of Civil Procedure Rule 79, 28 U. S. C.
foll. § 723c, prescrlbed in detail the books and records
to be kept by the clerk in civil cases. Subsequently to
the effective date of the civil rules, however, the Act estab-
lishing the Administratlve Office of the United States
Courts became law (Act of August 7, 1939; 53 Stat. 1223;
28 U. S. C. §§ 444-450). One of the duties of the Director
of that Office is to have charge, under the supervision and
direction of the Conference of Senior Circuit Judges, of
all administratlve matters relating to the offices of the
clerks and other clerical and administrative personnel
of the courts, 28 U. S. C. § 446. In view of this circum-
stance it seemed best not to prescribe the records to be
kept by the clerks of the district courts and by the United
States commissioners, in criminal proceedings, but to
vest the power to do so in the Dlrector of the Adminls-
trative Office of the United States Courts with the ap-
proval of the Conference of Senlor Clrcuit Judges.

RULE 56. COURTS AND CLERKS

The circuit court of appeals and the district court
shall be deemed always open for the purpose of filing
any proper paper, of issuing and returning process
and of making motions and orders. The clerk’s
office with the clerk or a deputy in attendance shall
be open during business hours on all days except
Sundays and legal holidays.

NOTES oF ADVISORY COMMITTEE ON RULES

1. The first sentence of this rule is substantially the
same as Rule 77 (a) of the Federal Rules of Civil Pro-
cedure, 28 U. S. C. foll. § 723¢c, except that it is applicable
to circuit courts of appeals as well as to district courts,

2. In connection with this rule, see 28 U. S. C. § 14
(Monthly adjournments for trial of criminal causes) and
28 U. S. C. § 15 (Speclal terms). These sectlons “indlcate
a policy of avolding the hardships consequent upon a
closlng of the court during vacations,” Abbott v. Brown,
241 U. S. 606, 611, 36 S. Ct. 689, 60 L. Ed. 1199,

3. The second sentence of the rule is identical with
the first sentence of Rule 77 (c¢) of the Federal l.ules of
Civil Procedure, 23 U. S. C. foll. § 723.

4. The term “legal holldays” includes Federal holidays
as well as holidays prescribed by the laws of the State
where the clerk’s office is located.

RuULE 57. RULES oF COURT

(a) Rules by District Courts and Circuit Courts of
Appeals.

Rules made by district courts and circuit courts
of appeals for the conduct of criminal proceedings
shall not be inconsistent with these rules. Copies
of all rules made by a district court or by a circuit
court of appeals shall upon their promulgation be
furnished to the Administrative Office"of the United
States Courts. The clerk of each court shall make
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appropriate arrangements, subject to the approval
of the Director of the Administrative Office of the
United States Courts, to the end that all rules made
as provided herein be published promptly and that
copies of them be available to the public.

(b) Procedure Not Otherwise Specified. .

If no procedure is specifically prescribed by rule,
the court may proceed in any lawful manner not
inconsistent with these rules or with any applicable
statute.

NOTES OF ADViSORY COMMITTEE ON RULES
Note to Subdivision (a)

This rule is substantially a restatement of 28 U. 8. C.

§ 731 (Rules of practice in district courts). A similar

provision is found in Rule 83 of the Federal Rules of
Clvll Procedure, 28 U. S. C. foll. § 723c.
Note to Subdivision (b)

1. One of the purposes of this rule is to abrogate any
existing requirement of conformity to State procedure
on any point whatsoever. The Federal Rules of Civil
Procedure, 28 U. S. C. foll. § 723c, have been held to repeatl
the Conformity Act, 28 U. 8. C. § 724, Sibbach v. Wilson,
312 U. S. 1, 10, 61 8. Ct. 422, 85 L. Ed. 479.

2. While the rules are intended to constitute a com-
prehenslve procedural code for crlminal cases in the Fed-
eral courts, nevertheless it seemed best not to endeavor
to prescrlbe a uniform practice as to some matters of
detall, but to leave the individual courts free to regulate
them, either by local rules or by usage. Among such
matters are the mode of impaneling a jury, the manner
and order of Interposing challenges to jurors, the man-
ner of selectlng the foreman of a trial jury, the matter
of sealed verdicts, the order of counsel’s arguments to
the jury, and other similar detalils,

RULE 58. FoRrRMS

The forms contained in the Appendix of Forms
are illustrative and not mandatory.

NoTEs oF Abpvisory COMMITTEE ON RULES

This rule is similar to Rule 84 of the Federal Rules of
Clvil Procedure, 28 U. S. C. foll. § 723¢c. The forms are .
found in the Appendix (Forms 1-27). The practice of
appending iliustrative forms to serve as guides has been
found useful in connection with many criminal codes.
See A. L. I. Code of Criminal Procedure, Commentaries
to secs. 152, 163 and 188. . See, also, Criminal Appeals
Rules, 292 U. S. 661, and Petty Offense Rules, 311 U. S.
733. Forms are contalned in the English Indictments
Act, 1915, 5 & 6 Geo. V, c. 90.

RuULE 59. EFFECTIVE DATE

These rules take effect on the day which is 3
months subsequent to the adjournment of the first
regular session of the 79th Congress, but if that day
is prior to September 1, 1945, then they take effect
on September 1, 1945. They govern all criminal
proceedings thereafter commenced and so far as
just and practicable all proceedings then pending.

NOTES OF ADVISORY COMMITTEE ON RULES

This rule is based on the Act of June 29, 1940 (54 Stat.
688; 18 U. S. C. §687). It is substantially the same as
Rule 86 of the Federal Rules of Civll Procedure, 28
U. S. C. foll. § 723¢.

RuULE 60. TITLE

These rules may be known and cited as the Fed-
eral Rules of Criminal Procedure.

NOTES OF ADVISORY COMMITIEE ON RULES
This rule is similar to Rule 85 of the Federal Rules of
Civil Procedure, 28 U. S. C. foil. § 723c, which reads as
foilows:
These rules may be known and cited as the Federal
Rules of Clvil Procedure.
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APPENDIX OF FORMS
{See Rule 58)

ForM 1. —INDICTMENT FOR MURDER IN THE FIRST
DEGREE OF FEDERAL OFFICER

In the District Court of the United States for
the o __ District of - ,
____________ Diyision

UNITED STATES OF AMERICA No

v.
JouN DoE (t8 U. S. C. §§ 452, 253)

The grand jury charges: .
On or about the ______ day Of e e s
19__,inthe . _______ District of oo .

John Doe with premeditation and by means of
shooting murdered John Roe, who was then an
officer of the Federal Bureau of Investigation of
the Department of Justice engaged in the perform-
ance of his official duties.

A True Bill.

Foreman.

United States Attorney.

Form 2.-——-INDICTMENT FOR MURDER IN THE FPIRST
DEGREE ON FEDERAL RESERVATION

In the District Court of the United States for the
________ District of . _________, _.________ Division.

UNITED STATES OF AMERICA No
v.

(18 U. 8. C. §§ 451, 452)

JOHN DoE
The grand jury charges:
On or about the ______ day of oo , 19 .,
inthe - ___.________ District of . __.________ , and on

lands acquired for the use of the United States and
under the (exclusive) (concurrent) jurisdiction of
the United States, John Doe with premeditation shot
and murdered John Roe.

A True Bill.

Foreman.

United States Attorney.

FORM 3.—INDICTMENT FOR MAIL FRAUD

In the District Court of the United States for the

________ District of - ____, o __—_..__ Division.
UNITED STATES OF AMERICA | No. ____________
v. (Criminal Code § 215, 18
~ JOHN DOE ET AL. U.S.C. §338)
The grand jury charges:
1. Prior to the ______ day of o ___ , 19____,
and continuing to the ______ day of oo .
19____' the defendants John Doe, Richard Roe

John Stiles and Richard Miles devised and intended
to devise a scheme and artifice to defraud purchasers
of stock of XY Company, a California corporation,
and to obtain money and property by means of the

! Insert last mailing date alleged.
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following false and fraudulent pretenses, represen-
tations and promises, well knowing at the time that
the pretenses, representations and promises would
be false when made: That the XY Company owned
a mine at or near San Bernardino, California; that
the mine was in actual operation; that gold ore was
being obtained at the mine and sold at a profit;
that the current earnings of the company would be
sufficient to pay dividends on its stock ut the rate
of six per cent per annum.

2. Onthe ______ day of ..., 19_.__, in the
____________ District of - ____.______, the defend-
ants for the purpose of executing the aforesaid
scheme and artifice and attempting to do so, caused
to be placed in an authorized deposltory for mail
matter a letter addressed to Mrs. Mary Brown, 110
Main Street, Stockton, California, to be sent or
delivered by the Post Office Establishment of the
United States.

SECOND COUNT

1. The Grand Jury realleges all of the allegations
of the first count of this indictment, except those
contained in the last paragraph thereof.

2. On the ______ day of o ,19____, in the
____________ District of ______.________, the defend-
ants, for the purpose of executing the aforesaid
scheme and artifice and attempting to do so, caused
to be placed in an authorized -depository for mail
matter a letter addressed to Mr. John J. Jones, 220
Pirst Street, Batavia, New York, to be sent or de-
livered by the Post Office Establishment of the
United States.

A True Bill.

Foreman

United S tates Attorney.

ForM 4.—INDICTMENT FOR SABOTAGE

In the District Court of the United States for the
___________________ District of e e ___,
__________________ Division. '

UNITED STATES OF AMERICA No

v.
JouN DoE (50 U. S. C. §103)
The grand jury charges:
On or about the _______ day of oo ,19_
withinthe ..__________ District of - o __

while the United States was at war, John Doe, w1th
reason to believe that his act might injure, interfere
with or obstruct the United States in preparing for
or carrying on the war, wilfully made and caused to
be made in a defective manner certain war material
consisting of shells, in that he placed and caused to
be placed certain material in a cavity of the shells
s0 as to make them appear to be solid metal, whereas
in fact the shells were hollow.
A True Bill.

Foreman,,

United States Attorney.
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FORM 5.—INDICTMENT FOR INTERNAL REVENUE
VIOLATION

In the District Court of the United States for the
____________________ District of -,
__________________ Division.

UNITED STATES OF AMERICA No

v.
Joun DoE (26 U. S C. §2833)
The grand jury charges:
On or about the _____._. dayof ____________ , 19 .,
inthe ... _.___ Distriet of __ _ . ___________ s

John Doe carried on the business of a distiller with-
out having given bond as required by law.
A True Bill.

Foreman.

United States Attorney.

ForM 6.—INDICTMENT FOR INTERSTATE TRANSPORTA-
TION OF STOLEN MOTOR VEHICLE

In the District Court of the United States for the
___________________ District of . o,
__________________ Division.

UNITED STATES OF AMERICA
v.
JoHN DoE

No.
(18 U. S. C. §408)

“The grand jury charges: )

Onoraboutthe . __.__ dayof - ..., 19__,
John Doe transported a stolen motor vehicle from
Stateof - ... Jt0 L

vehicle to have been stolen.
A True Bill.

Foreman.

United States Attorney.

FoRM T.—INDICTMENT FOR RECEIVING STOLEN MOTOR
VEHICLE

In the District Court of the United States for the
___________________ Districtof - ________,

UNITED STATES OF AMERICA
v.
JorN DOE

No.
(18 U. S. C. §408)

The grand jury charges:

Onoraboutthe ___.___ day of ,19__,
inthe - ____ District of . ____
John Doe received and concealed a stolen mot;or
vehicle, which was moving as interstate commerce,
and he then knew the motor vehicle to have been
stolen.

A True Bill.

Foreman.

United States Altorney.
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FORM 8 —INDICTMENT FOR IMPERSONATION OF FEDERAL
OFFICER

In the District Court of the United States for the
............. District of -, .
Division.

UNITED STATES OF AMERICA
v.
JOHN DoOE

No.
(18 U. S. C. §76)

The grand jury charges:

On or about the ..._..__ day of oo ,19. ..
inthe . ____.____ District of ...
John Doe with intent to defraud the Umted States
and Mary Major falsely pretended to be an officer
and employee acting under the authority of the
United States, namely, an agent of the Federal Bu-
reau of Investigation, and falsely took upon himself
to act as such, in that he falsely stated that he was
a special agent of the Federal Bureau of Investiga-
tion engaged in pursuit of a person charged with an
offense against the United States.

A True Bill,

Foreman.

United States Attorney.

ForM 9.—INDICTMENT FOR OBTAINING MONEY BY
IMPERSONATION OF FEDERAL OFFICER

In the District Court of the United States for the
_____________ District of -, e
Division.

UNITED STATES OF AMERICA No
v,
JOHN DOE

(18 U. 8. C. §16)

The grand jury charges:

On or about the __.___ dayof oo L 19,
inthe __________________ District of . __________
John Doe with intent to defraud the United States
and Mary Major, falsely pretended to be an officer

and employee acting under the authority of the -

United States, namely, an agent of the Alcohol Tax
Unit of the Department of the Treasury, and in such
pretended character demanded and obtained from
Mary Major the sum of $100.
A True Bill.
Foreman

United States Attorney.

FORM 10.—INDICTMENT FOR PRESENTING FPRAUDULENT
CLAIM AGAINST THE UNITED STATES

In the District Court of the United States for the
_____________ District of - o ___,
Division.

UNITED STATES OF AMERICA
.
JOHN DoOE

No.
(18 U.8.C. §80)

The grand jury charges:
On or about the ______ dayof o ________ ,19___,
inthe . . District of
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John Doe presented to the War Department of ‘the
United States for payment a claim against the Gov-
ernment of the United States for having delivered
to the Government 100,000 iineal feet of No. 1 white
pine lumber, and he then knew the claim to be
fraudulent in that he had not delivered the lumber
to the Government.
A True Bill.
Foreman.

United States Attorney.

FormM 11.—INFORMATION FOR Foop aNp Druc
VIOLATION

In the District Court of the United States for
the e District of e m— e ,

UNITED STATES OF AMERICA | No.
. (21 U. S. C. §§ 331, 333,
JOHN DOE ET AL. 342)

The United States Attorney charges:

On or about the ._-___ dayof .- ____. ,19__,
in the District of
John Doe unlawfully caused to be introduced mto
interstate commerce by delivery for shipment from
the clty * Of oo e “(State),
totheclty* of oo o (State),
a consignment of cans contammg articles of food
which were adulterated in that they consisted in
whole or in part of decomposed vegetable substance.

United States Attorney

ForM 12.—-WARRANT FOR ARREST OF DEFENDANT .

In the Dtstrlct Court of the United States for
the e~ sttrlct Of e ,

You are hereby commanded to arrest John Doe
and bring him forthwith before the District Court
for the . _.__ District of . ___.____ in the
City Of oo e to answer to an indict-
ment charging him with robbery of property of the
First National Bank of - ___.___ , in viola-
tion of 12 U. S. C. § 588b.

Deputy Clerk.

1 Name of city is stated only to preclude a motion
for a bill of particulars and not because such a statement
Is an essential fact to be alleged.

2 Insert designation of officer to whom warrant is issued,
e. g, “any United States Marshal or any other authorized

officer”; or “United States Marshal for ... ________ Dis-
trict of oo *; or “any United States Mar-
shal”; or ‘“‘any Special Agent of the Federal Bureau of

Investigation’; or *“any United States Marshal or any
Speclal Agent of the Federal Bureau of Investigation’;
or “any agent of the Alcohol Tax Unit.”
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ForM 13.—SUMMONS
In the District Court of the United States for

the oo District of e .
________________ Division. *
UNITED STATES OF AMERICA No
. s A TTTTTTTEETETES
JOHN DoE

To JoHN DoEg:
You are hereby summoned to appear before the

District Court for the District of _ . ___________ at
the Post Office Buildinginthe city of - _ ... _____
onthe —.._._ dayof . _______ ,19.__ at 10 o’clock

A. M. to answer to an information charging you
with unlawful transportation of intoxicating liquor
on which the internal revenue tax had not been paid.

- Deputy Clerlc
This summons was received by me at .
(4 + S

Dejendant

ForM 14 —WARRANT OF REMOVAL
In the District Court of the Umted States for the

__________ District of v, e
Division
[ 1« TP

The grand jury of the United States for the______
__________ District of _....._..____ having indicted

John Doe on a charge of murder in the first degree,
and John Doe having been arrested in this District
and, after (waiving) hearing, having been commit-
ted by a United States Commissioner to your custody
pending his removal to that district,

You are hereby commanded to remove John Doe
forthwith to the . ____ District of . _ o __
and there deliver him to the United States Marshal
for that District or to some other officer authorized
to receive him.

Datedat ool this ... __ day of

FormM 15.—SEARCH WARRANT (UNDER.18 U. S. C. § 28T7)

TO e :

Affidavit having been made before me by John Doe
that he has reason to believe that on the premises
KNOWn a8 o ccm e ‘Street, in the city of
e e e , in the District of
_____________________ there is now being concealed
certain property, namely, certain dies, hubs, molds
and plates, fitted and intended to be used for the
manufacture of counterfeit coins of the Uniled
States, and as I am satisfied that there is probable
cause to believe that the property so fitted and in-
tended to be used is being concealed on the premises
above described,

You are hereby commanded to search the place
named for the property specified, serving this war-
rant and making the search in the daytime, and if
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the property be found there to seize it, prepare a
written inventory of the property seized and bring
the property before me.

Dated this ———.——__day of - o .

U. 8. Commissioner for the .ce—._._
District Of c oo e

ForM 16.—MOTION FOR THE RETURN OF SEIZED PROP-
ERTY AND THE SUPPRESSION OF EVIDENCE

In the District Court of the United States for the
____________ District Of oo, e

Division.

John Doe hereby moves this Court to direct that
certain property of which he is the owner, a sched-
ule of which is annexed hereto, and which on the
night of .. ,19.___, at the
premises KnOwn 8S — e Street,
inthecity of - o , in the District of
________________ , was unlawfully seized and taken
from him by two deputies of the United States Mar-
shal for this District, whose true names are un-
known to the petitioner, be returned to him and that
it be suppressed as evidence against him in any
criminal proceeding.

The petitioner further states that the property
was seized against his will and without a search
warrant.

Attorney for Petztzoner

ForM 17.—APPEARANCE BonD

In the District Court of the United States for
the oo .. District of - e~ .
____________ Division.

We, the undersigned, jointly and severally ac-
knowledge that we and our personal representatives
are bound to pay to the United States of America
the sum of oo Dollars
(€ JA— ).

The condition of this bond is that the defendant
____________________________________ is to appear
in the District Court of the United States' for
the District of o .
at . ?in accordance with all orders
and directions of the Court ® relating to the appear-~
ance of the defendant before the Court ® in the case
of United States v. . __ . s
File number __.___ ; and if the defendant appears
as ordered, then this bond is to be void, but if the
defendant fails to perform this condition payment
of the amount of the bond shall be due forthwith.
If the bond is forfeited and if the forfeiture is not
set aside or remitted, judgment may be entered
upon motion in the District Court of the United
States forthe ... Distriet of . _______
against each debtor jointly and severally for the
amount above stated together with interest and

1If appearance is to be before a commissioner, change
the words following “appcar” to “before . eeeeuaos s
United States Commissioner.”

zInsert place.

3 Change “Court” to “Commissioner” if necessary. See
Note 1.
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costs, and execution may be issued or payment se-
cured as provided by the Federal Rules of Criminal
Procedure and by other laws of the United States.

This bond is signed on thiS —oeeeeeeee___ day of
___________________ L, 19 ab e
"“Name of Defendant. Address.
""" Name of Surety.  Address.
""" Name of Surety.  Address.

Signed and acknowledged before me this .__..__
day of e , 19 ..

Approved:

JUSTIFICATION OF SURETIES

1, the undersigned surety, on oath say that I reside
at ; and that my net worth
isthesum of . ___________ Dollars ($__.—_.__ ).

Sworn to and subscribed before me this ________
day of . L, 19 ab oL

ForM 18.—~WAIVER OF INDICTMENT

In the District Court of the United States for the
________ Districtof __________, _________ Division.

UNITED STATES OF AMERICA No
0.
JorN DoOE

John Doe, the above named defendant, who is
accused of violating the National Motor Vehicle
Theft Act, being advised of the nature of the charge
and of his rights, hereby waives in open court prose-
cution by indictment and consents that the pro-
ceeding may be by information instead of by indict-

(18 U.S.C. §408)

-ment.

Counsel for Defendant.

Form 19.—MoT1ION BY DEFENDANT TO DISMISS THE

INDICTMENT
In the District Court of the United States for the
________ Districtof __________, . _._.____ Division.
UNITED STATES OF AMERICA No
v. L TTTTTTTTTTTTTS
JOHN DoOE J

The defendant moves that the indictment be dis-
missed on the following grounds:

1. The court is without jurisdiction because the
offense if any is cognizable only in the
Division of the __________ District of ____________,

2. The indictment does not state facts sufficient to
constitute an offense against the United States.

* These lines are to provide for additional justification
if the Commissioner or Court so directs.
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3. The defendant has been acquitted (convicted,
in jeopardy of conviction) of the offense charged
therein in the case of United States v. .. _____
in the District Court for the ...___.____ District of
__________ , Case No. .___._ terminatedon ________.

4. The offense charged is the same offense for
which the defendant was pardoned by the President
of the United Stateson __.__._ dayof - .. , 19,

5. The indictment was not found within three
years next after the alleged offense was committed.

Signed: . ______ s

Address

ForM 20.—SUBPOENA TO TESTIFY

In the District Court of the United States for the
________ District of - ecceeee o, e .- Division.

You are hereby commanded to appear in the Dis-
trict Court of the United States forthe - ______
District of . ______ at the Courthouse, in the
city of o __ ,onthe ______ day of o ___ ,
19____ at 10 o’clock A. M. to testify in the case of
United States v. John Doe.

This subpoena is issued on application of the
(United States) (defendant).

BY o ,
Deputy Clerk.

ForM 21.—SUBPOENA TO PRODUCE DOCUMENT OR

OBJECT
In the District Court of the United States for
the . ____ District of - _______ ) e ——————
Division.
L0 e

You are hereby commanded to appear in the Dis-
trict Court of the United States for the __._____._._

" District of weceecooooeee_. at the Courthouse, in
thecityof - ________ ,onthe —_____ day
Of e , 19___ at 10 o’clock A. M. to

testify in the case of United States v. John Doe and
bring with you e

This subpoena is issued upon application of the
(United States) (defendant).

BY el )
Deputy Clerk.

ForRM 22.—WARRANT FOR ARREST OF WITNESS
In the District Court of the United States for

the e District of . __.___ ) e ————
Division.
“““““““““““ NO: e
v.
4 o USRS OR

You are hereby commanded to arrest John Doe
and bring him forthwith before the District Court
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for the __aeoo_____ District of o oca in
the City of oo e , for the reason

that he wilfully failed to appear after having been
served with subpoena to appear at the trial of the
case of United Staies v. Roe on the ________ day
Of e ,19.... )
You are further commanded to detain him in your
custody until he is discharged by the Court.

Upon order of Honorable - oo ____ , United
States District Judge at .. ____ this ..
day of <. ,19___.

: Clerk
BY e - ,

Deputy Clerk.

ForM 23.—MoTION FOR NEwW TRIAL

In the District Court of the United States for
the - e District of - ccceeoano ) e r——————
Division.

UNITED STATES OF AMERICA N
v.
JoHN Dok

(o 2 S,

The defendant moves the court to grant him a
new trial for the following reasons:

1. The court erred in denying defendant’s motion
for acquittal made at the conclusion of the evidence.

2. The verdict is contrary to the weight of the
evidence.

3. The verdict is not supported by substantial
evidence.

4, The court erred in sustaining objections to
questions addressed to the witness Richard Roe.

5. The court erred in admitting testimony of the
witness Richard Roe to which objections were made.

6. The court erred in charging the jury and in
refusing to charge the jury as requested.

7. The defendant was substantially prejudiced
and deprived of a fair trial by reason of the follow-
ing circumstances: the attorney for the government
stated in his argument that the defendant had not
taken the witness stand and that the defendant had
been convicted of crime.

8. The court erred in denying thé defendant’s
motion for a mistrial.

., ForM 24.—MOTION IN ARREST OF JUDGMENT

In the District Court of the United States for the
____________ District of ooy e e
Division.

UNITED STATE;‘)S OF AMERICA No
JoHN Dok

The defendant moves the court to arrest the judg-
ment for the following reasons:

1. The indictment does not state facts sufficient
to constitute an offense against the United States.

2. This court is without jurisdiction of the offense,
in that the offense if any was not committed in this
district.

- e e i —— v —
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ForM 25.—JUDGMENT AND COMMITMENT

In the District Court of the United States for the

____________ District of ey e eeeam
Division.
UNITED STATES OF AMERICA NO. oo

v.

JUDGMENT AND COMMITMENT

On this __._. dayof . ,19 o ,

came the attorney for the government and the de-
fendant appeared in person and’ .. _ ... _

It is Adjudged that the defendant has been con-

victed upon his plea of *. oo of the
offense Of - oo e as charged?®
________________ ; and the court having asked the

defendant whether he has anything to say why
judgment should not be pronounced, and no suffi-
cient cause to the contrary being shown or appear-
ing to the Court,

It is Adjudged that the defendant is guilty as
charged and convicted.

It is Adjudged that the defendant is hereby com-
mitted to the custody of the Attorney General or
his authorized representative for imprisonment for
a period of ‘e

It is Ordered that the Clerk deliver a certified copy
of this judgment and commitment to the United
States Marshal or other qualified officer and that
the copy serve as the commitment of the defendant.

United States District Judge.
The Court recommends commitment to: ®

{Endorsement *]

RETURN

I have executed the within Judgment and Com-
mitment as follows:
Defenda.nt delivered onl .. __—___ | 7o S

1 Insert “by counsel” or “without counsel; the court
advised the defendant of his right to counsel and asked
him whether he desired to have counsel appointed by the
court, and the defendant thereupon stated that he waived
the right to the assistance of counsel.”

?Insert (1) “guilty,” (2) “not guilty, and a verdict of
guilty,” (3) “not guilty, and a finding of guilty,” or (4)
“nolo contendere,” as the case may be.

sInsert “in count(s) number _.__._.__ ” if required.

+Enter (1) sentence or sentences, specifying counts if
any; (2) whether sentences are to rum concurrently or
consecutively and, if consecutively, when each term is to
begin with reference to termination of preceding term or
to any other outstanding or unserved sentence; (3)
whether defendant is to be further imprisoned until pay-
ment of fine or fine and costs, or until he is otherwise
discharged as provided by law.

®Enter any order with respect to suspension and
probation.

SFor use of Court wishing to recommend a particular
institution.

TITLE 18.—CRIMINAL CODE AND CRIMINAL PROCEDURE

Page 1996

Defendant noted appeal o0 oo

Defendant released on o e

Defendant elected, on ~ oo , hot to
commence service of the sentence.

Defendant’s appeal determined on - ___.___

Defendant delivered on ..._.__._.._ B 7o S
, the institution designated by the
Attorney General, with a certified copy of the within
Judgment and Commitment.

United States M. arshal

ForM 26.—NOTICE OF APPEAL

In the District Court of the United States for the
____________ District of o,
Division.

UNITED STATES OF AMERICA No
T o,
JOHN DoOE

Name and address of appellant e
Name and address of appellant’s attorney____..__.

Concise statement of judgment or order, giving
date, and any sentence _ _ .o
Name of institution where now confined, if not

I, the above-named appellant, hereby appeal to
the United States Circuit Court of Appeals for the
___________________ Circuit from the above-stated
judgment.

Dated . e

Appellant?

ForMm 27.—STATEMENT OF DOCKET ENTRIES

In the District Court of the United States for the A
R, District of — e s
e ———— e e e Division.

UNITED STATES OF AMERICA No

v.

JOHN DoE
1. Indictment or information for . ___________
e Filed oo, 19
2. Arraignment . ______ _____________ A £ J
3. Plea to indictment or information .. ____.____
__________________________________________ , 19
4. Motion to withdraw plea of guilty denied .____
__________________________________________ ,19__
5. Trial by jury, or by court if jury waived ____.._
______________________________ ,19. .
6. Verdict or finding of guilt . _______________
__________________________________________ , 19

1 Or “Appellant’s Attorney” or “Clerk” as the case may be.

NoTe—Compare Form of Notice of Appeal under Rule
3, form No. 1, annexed to Rules of Criminal Procedure
after Plea of Guilty, Verdict or Finding of Guilt, follow-
ing 18 U. 5. C. § 688. See Rule 39 (a) (1) (Taking Appeal;
and Petition for Writ of Certiorari—Taking Appeal: Notice
of Appeal) Federal Rules of Criminal Procedure.
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7. Judgment— (with terms of sentence) or order
_________________ Entered

8. Notice of appeal filed . _____________
Dated —com e

NotE—Compare Form of Clerk's Statement of Docket
Entries to be Forwarded under Rule 4, Form No. 3 (to
accompany duplicate notice of appeal to the United States
Circuit Court of Appeals), annexed to Rules of Criminal
Procedure after Plea of Gullty, Verdict of Finding of
Guilt, following 18 U. 8. C. § 688.

§688. Proceedings in criminal cases after verdict, after
finding of guilt by court or after plea of guilty;
power of Supreme Court to prescribe by rule.

The Supreme Court of the United States shall
have the power to prescribe, from time to time, rules
of practice and procedure with respect to any or all
proceedings after verdict, or finding of guilt by the
court if a jury has been waived, or plea of guilty, in
criminal cases in district courts of the United States,
including the District Courts of Alaska, Hawali,
Puerto Rico, Canal Zone, District of Columbia, and
Virgin Islands, in the Supreme Courts of Hawalii, and
Puerto Rico, in the United States Court for China,
in the United States Circuit Courts of Appeals,
in the United States Court of Appeals for the Dis-
trict of Columbia, and in the Supreme Court of the
United States: Provided, That nothing herein con-
tained shall be construed to give the Supreme Court
the power to abridge the right of the accused to ap-
ply for withdrawal of a plea of guilty, if such appli-
cation be made within ten days after entry of such
plea, and before sentence is imposed.

The right of appeal shall continue in those cases
In which appeals are now authorized by law, but
the rules made as herein authorized may prescribe
the times for and manner of taking appeals and
applying for writs of certiorari and preparing rec-
ords and bills of exceptions and the conditions on
which supersedeas or bail may be allowed.

The Supreme Court may fix the dates when such
rules shall take effect and the extent to which they
shall apply to proceedings then pending, and after
they become effective all laws in conflict therewith
shall be of no further force. (Feb. 24, 1933, ch. 119,
§§ 1-3, 47 Stat. 904; Mar. 8, 1934, ch. 49, 48 Stat. 399;
June 7, 1934, ch. 426, 48 Stat. 926; June 25, 1936,
ch. 804, 49 Stat. 1921.)

RULES oOF CRIMINAL PROCEDURE AFTER PLEA oF QGUILTY,
VERDICT OR FINDING OF GuUILT

Under authorlty of this section, the Rules of Criminal
Procedure After Plea of Guilty, Verdict or PFinding of
Guilt (Rules 1-13), commonly known as the Criminal
Appeals Rules, were promuligated by order of the Supreme
Court of the United States dated May 7, 1934, to be ap-
plicable to such proceedings on and after Sept. 1, 1934.
The same court, by order dated Mar. 17, 1941, made said
rules applicable, on and after July 1, 1941, to all such
proceedings in criminal cases in the district courts of
Alas"a, Hawail, Puerto Rico, Canal Zone and the Virgin
Islands, and in all subsequent proceedings in such cases
in the United States Circuit Courts of Appeals and in the
Supreme Court. Sald rules, including amendments to
Rules 1, 2, 5, and 11 on May 24, 1937, May 31, 1938, Oct. 21,
1940, and Feb. 11, 1943, respectively, are now covered by
Ruiles 32-39 of the Federal Rules of Criminal Procedure,
effective Mar. 21, 1946, which were also promulgated under
authority of this section, and which are set out following
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§ 689

section 687 of this titfe.
history of those rules.

See note under that section for

TABLE
Showing distribution of former Rules of Criminal
Procedure after Plea of Guilty, Verdict or Finding of
Guilt into the Federal Rules of Criminal Procedure.

Criminal Rules after Plea
of Guilty, Verdict, etc.:

Federal Rules of
Criminal Procedure

e 32, 38 (b)
2 (1) (2) (B) oo 33, 34

2 (4) .. 32 (d)

S e 37

4 e 39

D 38

6 . 38 (b), 46 (a) (2)
e 38 (b)

8 e 37 (a) (1)
G 39, 51

10 e 39 (d)
1 37 (b)

12 e 57

B 45, 54 (¢)

CRrOSS REFERENCES

Extension of this section to proceedlngs to punish for
criminal contempt of court, see section 689 of this title.

§ 689. Proceedings to punish for eriminal contempt of
court; application to sections 687 and 688.
The provisions of sections 687 and 688 of this title
are extended to proceedings to punish for criminal
contempt of court. (Nov. 21, 1941, ch, 492, 55 Stat.

779.)
Part 3.—PRISONERS AND THEIR
TREATMENT
Chap.

22. General provisions.. .. _._______ . __._._____.
23. United States prisons in general. ... _.....
24. Leavenworth, Kansas, Penitentiary
35. Atlanta, Ga., Penitentiary__.________.___ .. __

26. Federal Industrial Institution for Wemen-_. ... ... ._... 811
27, United States Industrial Refoermatory.... . .. .. ._._. 831
28, Prison Camps.. ... .. ... ... ieee._.

29, Hospital for defective delinquents
30. Additional institutions for confinement of male per-

3L
Chapter 22—-GENERAL PROVISIONS
Sec.
691. Temporary jalls for confinement of United States

prisoners.
692. Safe-keeping of United States prisoners; marshals
to make provisions for.
693. Control, discipline, and treatment of United States
convicts in State or Territorlal jails or prisons.
694-698. Place of confinement of United States prisoners;
transportation; transfer.
Notice to court of place of confinement of convicts.
Contracts for subsistence and care of Federal pris-
oners; duration.
700. Same; clothing and money on dlscharge.
701. Expenses for transportation and confinement of
prisoners paid by United States.
702. Report of Superintendent of Washington Asylum
and Jall.
703. Actual reasonable cost of subsistence paid.
704. Cost of care of District of Columbia convicts
charged against District; accounts.
Same; United States relmbursed; miscellaneous
receipts.
705. Ordering sentences executed in house of correction.

699.
699a.

704a.



