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proof of service, with the clerk of the court in which
the judgment to be reviewed was entered. The mode
of obtaining a supersedeas s pointed out in para-
graph 2 of Rule 36.
DERIVATION

Derived from 1928 revised rule 46, as amended by Order
May 31, 1832,
Rule 47. Appeals Under the Act of August 24, 1937,

Appeals to this court under the Act of August 24,
1937, shall be governed, as far as may be, by the rules
of this court regulating the procedure on appeal in
other cases from courts of the United Statcs; pro-
vided, however, that when an appeal is taken under
Section 2 of the 'Act [28 U. 8. C. § 349a] the service
required by paragraph 2 of Rule 12 shall be made on
all parties to the suit other than the party or parties
taking the appeal, The record shali be made up and
the case docketed in this court within sixty days {rom
the time the appeali is allowed,

' ' DERIVATION
Derlved from 1928 revised rule 464, ns added January
10, 1938. N

Rule 48. Joint or Several 'Appeals or Petitions for
Writs of Certiorari; Summons and Severance
Abolished.

Parties interested jointly, severally, or otherwise in
a judgment may join in an appeal or a petition for
writ of certlorari therefrom; or, without summons
and severance, any one or more of them may appeal
or petition scparately or any two or more of them
may join in an appeal or petition.

DERIVATION

New rule,
Rule 49. No Session on Sa‘urday.

The court will not hear arguments or hold open
sessions on Saturday.

DrrIvATION

Derlved from 1828 revised rule 47, which was from 1926
revised rule 43, )
Rule 50. Adjournment of Term.

The court will at every term announce, at least
three weeks in advance, the day on which it will
adjourn, and will not take up any case for argument,
or recelve any case upon briefs, within two weeks
before the adjournment, untess otherwise ordered for
special cause shown.

DrnrvaTION

Derlved from 1828 revised ruie 48, which was from 1026
revised rule 44,

Rule 51. Abrogation of Prior Rules.

These rules shall become effective February 27,
1939, and be printed as an appendix to 306 U. S.,
69 8. Ct. The rutes promulgated June 5, 1928,
appearing In 275 U, 8., Appendix, 50 S. Ct. and all
amendments thereof are rescinded, but this shall not
affect any proper action taken under them before
these rules become effective.

DERIVATION

Derived from 1828 revised rule 49, which was from 1925
revised rule 46.

Chapter 10.—PROVISIONS COMMON TO
THAN ONE COURT

Exclusive jurisdiction of United States courts,

MORE

Sec.
871,
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872. Oath of United States judges.

873, Practice of law by United States judges.

874, ‘Traveling expenses of circuit justlces and clrcult
and district judges.

374a. Salarles of stenographers and law clerks to district
or circuit judges.

874b, Salaries of secretaries or law clerks to district or
ciroult judges,

876, Salary of Unlted Statcs judges aftor resignation or
retirement; recall to perform judicial duties;
procedure wheére judge 18 mentally or physically
disabled; effect on senjority.

876a. SBupreme Court Justices; retirement; rights and
privileges; appolntment of successor,

876b. Retiremant of United States judges for disability;
appointment of successor,

376c, Bame; certificate of disablllty,

876d. Same; salary upon retirement.

375e. Bame; definitiona.

3756f. Same; recall and authorization to perform judiclal
duties,

876g. Retlrement of certailn justices and judges In the

" varlous Territorles and Posscssions; salary.

376h, Bame; computation of years of service; definitions.,

376. Wrlts of ne exeat.

371, Power to issue writs, ’

877a. ' Quo warranto; against whom Issued, '

377b, 8ame; who may institute. 0

877c. Same, Institution on refusal of Attorney General

Lo and district attorney.

878, Injunctions; when granted.

879, Same; stay In State courts, '

38C. Bame; alleged unconstitutionality of State state
utes; appeal to Supreme Court.

880a. Bame; constitutionality of Federal statute; appli-
catlon for hearing; appeal to Supreme Court.

331: Same; preliminary Injunctions and temporary re-
stralning orders.

382. Bame; security on lssuance of,

383. Same; requisites of order; binding effect.

384, 8ults In equity, when not sustainable,

385, Administration of oaths; contempts,

3868. Contempts; when constituting also criminal of-
fenge, I .

887, Bame; procedure; ball; attachment; trial; punishe
ment. '

388. Same; review of conviction.

389, Same; not specifically enumerated.

3890, Same;. ilmitations. .

300a. *'Person’ or “persons” defined,

381. New trials; harmless error.

382. Securlty for the peace and good behavior,

363, Enforcement of awards of foreign consuls,

304, Appearance personally or by counsel,

305. Officers forbidden to act as attorneys.

306. Same; penalty.

397, Amendments to pleadings. ‘

308, Equitable defenses and cqultable relief in actions
at law.

309. Amendments to show diverse citizenship.

400, Declaratory judgments authorized; procedure,

401. Interventlon by United States; constitutionality of
Federal statute,

402, Residence requirements for retired judges.

§ 371. (Judicial Code, section 256.) Exclusive jurisdic-
tion of United States courts.

The jurisdiction vested in the courts of the United
States in the cases and proceedings hereinafter
mentioned, shall be exclusive of the courts of the
several States:

First. Of all crimes and offenses cognizable under
the authority of the United States.

Second. Of all suits for penalties and forfeitures
incurred under the lJaws of the United States.

Third. Of all civll causes of admiralty and marl-
time jurisdiction, saving to suitors in all cases the
right of a common-law remedy where the common
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law is competent to give it and to claimants for com-
pensation for injurles to or death of persons other
than the master or members of the crew of a ves-
sel, their rights and remedies under the workmen’s
compensation law of any State, District, Territory,
or possession of the Unlited States.

Fourth. Of all selzures under the laws of the
Unitcd States, on land or on waters not within
admiralty and maritime jurisdiction; of all prizes
brought into the United States; and of all procecd-
ings for the condemnation of property taken as
prize,

Fifth. Of all cases arising under the patent-right,
or copyright laws of the United States. .

Sixth. Of all matters and proceedings in bank-
ruptcy.

Seventh. Of all controversies of a ecivil nature,
where a State {s a party, except between a State
and its citizens, or between a State and citizens of
other States, or aliens,

Efghth. Of all sults and proceedings against am-
bassadors, or other public ministers, or their do-
mesties, or domestic servants, or against consuls
or vice consuls, (Mar, 3, 1911, ch., 231, § 256, 36
Stat. 1160; Oct. 6, 1917, ch. 97, §2, 40 Stat. 395;
June 10, 1922, ch, 216, § 2, 42 Stat. 635.)

SIMILAR PROVISIONS

Prior to the enactment of the Judicial Code the subject
matter of this section was contained In R. 8, §§ 563, 629,
and 711, which were repeaied by acts Feb, 18, 1876, ch.
80, 18 Stat. 418, and Mar, 3, 1811, ch, 231, § 207, 36 Stat.
1168.

They were -lerived as follows:

1% 8. § 663 1rom acts Sept, 24, 1789, ch. 20, § 9, 1 Stat.
76, Mar. 8, 1816, ch. 101, § 4, 3 Stat. 245; Aug. 23, 1842,
ch. 188, §3, b Stat. 517; Feb. 28, 1871, ch. 100, § 57, 16
Stat. 466; Mar. 3, 1876, ch, 137, §§1, 9, 18 Stat. 470, 473,

R. 8. § 629 from act Aug. 6, 1861, ch, 60, 12 Stat. 319,

R. 8. § 711 from acts Sept. 24, 1788, ch. 20, §§9, 11,
1 S8tat. 76, 78; Aug. 6, 1861, ch, 60, 12 Stat. 319; July
13, 1866, ch, 184, 14 Stat. 111; Mar. 2, 1867, ch. 169, 14
Stat. 483; Mar, 3, 1867, ch. 176, 14 Stat. 517; July 8, 1870,
ch. 230, 16 Stat. 208, 207, 216.

Cnross REFERENCES

Judicial power of Federal courts, see U, 8, Const. Art,

III, § 2, cl. 1, and Amend, XI,

§ 372, (Judicial Code, section 257.) Oath of United
States judges.

The justices of the Supreme Court, the circuit
judges, and the district judges appointed shall take
the following oath before they proceed to perform
the duties of their respective offices: “I, .
do solemnly swear (or affirm) that I will administer
Justice without respect to persons, and do equal right
to the poor and to the rich, and that I will falthfully
and impartially discharge and perform all the duties
incumbent upon me as according to the best
of my abllities and understanding, agrecably to the
Constitution and laws of the United States: So help
me Ood.” (Mar. 3, 1811, ch. 231, § 257, 36 Stat.
1161.)

BIMILAR PROVISIONS

Prlor to the enactment of the Judicial Code the subject
matter of this section was contalned In R. 8. § 712 which
was derived from act Sept. 24, 1789, ch. 20, § 8, 1 Stat. 76,
and repealed by act Mar. 3, 1911, ch, 231, § 297, 36 Stat.
1168,
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§373. (Judicial Code, section 258,) Practice of law by
United States judges.

It shall not be lawful for any judge appointed
under the authority of the United States to exercise
the profession or employment of counsel or attorney,
or to be ensaged in the practice of the law. Any per-
son offending against the prohibition of this section
shall be deemed guilty of a hlgh misdemeanor.
(Mar. 3, 1911, ch. 231, § 258, 36 Stat. 1161.)

BIMILAR PROVISIONS

Prior to the enactment of the Judiclal Code the subjcct
matter of this section was contalned In R, 8. § 713 which
was derived from act Dec, 18, 1812, ch, 5, 2 Stat. 788, and
repealcd by act Mar. 3, 1911, ch, 231, § 297, 36 Stat. 1168.

§ 374. (Judicial Code, section 259.) Traveling expenses
of circuit justices and circuit and district judges.
The circult justices, the eircuit and district judges
of the United States, and the judges of the district
courts of the United States in Alaska, Hawalf, and
Puerto Rico, shall each be allowed and paid his nec-
essary expenses of travel, and his reasonable cx-
penses (not to exceed $10 per day) actually incurred
for maintenance, conscquent upon his attending
court or transacting other official business in pur-
suance of law at any place other than hLis official
place of residence, sald expenses to be paid by the
marshal of the district in which such court is heid or
official business transacted, upon the written cer-
tificate of the justice or judge. The official place of
residence of each circuit and district judge, and of
each judge of the dist-ict courts of the United States
in Alaska, Hawall, and Puerto Rico, shall be at that
place nearest his actual residence at which either a
circuit court of appeals o1 a district court is regu-
larly held. Every such judge shall, upon his ap-
pointment, and from time to time thereafter when-
ever he may change his official residence, in writing
notify the Department of Justice of his official place
of residence. (Mar. 3, 1911, ch, 231, § 259, 36 Stat.
1181; May 17, 1932, ch. 190, 47 Stat. 158; Apr. 22,
1940, ch, 126, 54 Stat. 149.)

EFFECTIVE DATE

SBectlon 2 of act Apr. 23, 1940, cited to text, provided
that the amendment by sald act should take effect as of
July 1, 1939,

TRANSFERS OF FUNCTIONS

Disbursement functions of United States marshals which
would otherwlse nave devolved upon the Treasury De-
partment on July 1, 1840, by virtue of Ex. Ord. No. 6166,
June 10, 1933, as amended, set out In note under section
132 of Title 6, were transferred to and vested In Depart-
ment of Justice to be exerclsed by United States marshals
under supervision of Attorney General in accordance with
exlsting statutes pertaining to such functions, by 1940
Reorg. Plan No. IV, § 3, eff. June 30, 1940, 6 F. R. 2421, 54
Stat. 1234, set out In note under section 133t of Title 5,
Executive Departments and Government Officers and Em-
ployees. See, also, sections 13-16 of sald plan for pro-
visions relating to transfer of functions of department
heads, records, property, personnel, and funds,

BIMILAR PROVISIONS

Priur to the enactment of the Judicial Code the subject
matter of this sectfon was contalned in R. 8 §§ 664, 696,
and 697 and act Mar. 3, 1891, ch. 517, § 8, 26 Stat. 828, all
of which were repenled by act Mar, 3, 1911, ch, 231, § 297,
36 Stat. 1168.

R. 8. § 596 was derlved from acts July 29, 1860, ch, 30,§1,
9 Stat. 442; Mar, 3, 1871, ch, 113, § 3, 16 Stat, 494.
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R. 8. § 697 was derlved from nct Mar, B, 1872, oh, 88,
17 Stat. 36. .
CRross REFERENCES

Per diem in {ieu of expenses to be pald government eme
ployees traveling on official business and repeal of incon-
sistent laws, see sections 823 and 829 of Title 6, Executive
Departments and Government Officers and Employees.

Resldence requirements not applicable to retired
Judges, see section 402 of this title,

} § 374a. Salaries of stenographers and law clerks to
district or circuit judges.

CODIFICATION

8ectlon, act June 29, 1939, ch. 248, title II, 53 Stat, 9086,
was limited to the appropriation act of which it was a
part, Similar subject matter is now contained in section
374b of this title,

§ 374b. Salaries of secrctaries or law clerks to dis-
frict or circuit judges.

The compensatlon of secretaries and law clerks of
circuit and district judges (exclusive of any addi-
tional compensation under sectlons 84, 663, 667, 672a,
6173, 801-933, 934, 935, 941, 942, 943, and 944-948 of
Title §, and any other Acts of similar purpert subse-
quently enacted) shali be fixed by the Director of the
Administra‘ive Office without regard to sections 661~
663, 664-669, 670-672, 673 and 674 of Title 5, except
that the salary of a secretary shall conform with that
of the main (CAF-4), senlor (CAF-53), or principal
(CAF-6) clerical grade, or assistant (CAF-7) or
assoclate (CAF-8) administrative grade, as the ap-
pointing judge shall determine, and the salary of a
law clerk shall conform with that of the junior (P-1),
assistant (P-2), assoclate (P-3), full (P-4), or senior
(P-5) professional grade, as the appointing judge
shall determine, subject to review by the judicial
council of the circult If requested by the Director,
such determination by the judge otherwise to be
final: Provided furthzr, That (exciusive of any addl-
tional compensation under sections 84, 663, 667, 672a,
673, 901-933, 934, 935, 941, 942, 943, and 944-948 of
Title 5, and any other Acts of simllar purport subse-
quently enacted) the aggregate salaries pald to secre-
taries and law clerks appointed by one Judge shall not
exceed $6,500 per annum, except in the case of the
sentor eircuit judge of eath circuit and senior district
judge of each district having five or more district
judges, in which case the aggregate salaries shall not
exceed $7.7 7). (July 5, 1946, ch. 541, title IV, 60 Stat,
4178.)

BiMIitar PRovISIONS

Bection was taken from the Judiciary Appropriation Acl,
1947, cited to text. Simlilar provisions were contalned in
the following prior acts:

1045—Mny 21, 1945, ch, 129, title IV, 69 Stat, 100,

18044—June 26, 1044, ch, 277, title II, § 201, 68 Stat, 357.

1943—June 28, 1943, ch, 173, title I1, § 201, 67 Stat. 242,

1942—July 2, 1042, ch. 472, title 1V, 58 Stat, 504,

1041—June 28, 1941, ch, 263, title 1V, 65 Stat. 301,

1040—May 14, 1940, ch. 189, title IV, 64 Stat. 209,

1939—June 29, 1939, ch. 248, title 11, 53 Stav. 906.

Cnross REFERENCES
Administrative matters relating to court personnel
vested in Administrative Office of the United States Cotirts,
wee sections 4468 and 460 of this title, and note under sald
section 446,
Increase in basic compensation rates, see sectlon 534
of Title 5, Executive Departments and Government Officers
and Employees.

01504°—48—vol, 3——11
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§375. (Judicial Code, section 260.) Salary of United
States judges after resignation or retirement;
recall to perform judicial duties; proccdure where
judge is mentally or physicaily disabled; effect on
seniority,

When any judge of any court of the United States,
appointed to hold his office during good behavior,
resigns his office after having held a commission
or comniissions as judge of any such court or courts
at least ten years, continuously or otherwise, and
having attalned the age of seventy years, he shall,
during the residue of his natural life, recelve the
salary which is payable at the time of his resigna-
tion for the office that he held at the time of his
resignation. But, instead of resigning, any judge
other than a Justice of the Supreme Court, who is
qualified to resign under the foregoing provisions,
may retire, upon thie salary of which he Is then
in receipt, from regular active service on the bench,
and the President shall thereupon be authorized to
appoint a successor; but a judge so retiring may
nevertheless be called upon by the senlor circult
Judge or judiclal council of that circuit and be by
such senlor circuit judge or such ¢ uncil authorized
to perform such judicial duties in such circult as
such retired judge may be willing to undertake, or
he may be called upon by the Chief Justice and be by
him authorized to perform such judicial dutles in
any other clrcuit as such retired judge may be will-
Ing to undertake or he may be called upon either by
the presiding judge or senior judge of any other
such court and be by him authorized to perform
such judicial duties In such court as such retired
Judge may be willing to undertake. Any judge who
has herctofore retired, or who hereafter retires,
under the provisions of this section, may perforin
judicial duties only when so called and authorized
as herein provided, or as provided by section 17-20,
22, and 23 of this title.

In the event any clrcuit judge, or district judge,
having so held a commisslon or commissions at
least ten years, continuously or otherwise, and hav-
ing attalned the age of seventy years as aforesaid,
shall nevertheless remaln in office, and not resign
or retire as aforesaid, the President, if he finds any
such judge is unable to discharge efficiently all the
dutles of his office by reason of mental or physical
disability of permanent character, may, when neces-
sary for the eficient dispatch of business, appoint,
by and with the advice and consent of the Senate,
an additional circuit judge of the circuit, or district
judge of the district, to which such disabled judge
belongs. Any judge who has heretofore retired or
who hereafier retires voluntarily under the provi-
sions of this section, or whose mental or physical
condition caused the President to appoint an addi-
tional judge, shall be held and treated as if junior
in commission to the remaining judges of saild court,
who shall, in the order of the seniority of their re-
spective commisslons, exercise such powers and per-
form such duties as by law may be Incident to sen-
iority. In districts where there may be more than
one district judge, If the judges or a majority of
them cannot agree upon the appointment of officials
of the court, to be appointed by such judges, then
the senior judge shall have the power to make such
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appointments: Provided, That in determining the
senfority of district Judges in any State for the pur-
pose of exercising the power of appointing officials
of the court, any district judge whose jurisdiction
cxtends over more than one district shall be held
and treated as if junior in commission to the other
district judges in such State, in all districts except
the district of his residence at the time of his ap-
pointment.

Upon the death, resignation, or retiroment of any
circult or district judge, so entitled to resign, fol-
lowing the appointment of any additional judge as
provided in this section, the vacancy caused by such
death, resignation, or retirement of the said judge
so cntitled to resign shall not be filled. (Mar. 3,
1911, ch. 231, § 260, 36 Stat. 1161; Feb, 25, 1919, ch.
29, § 6, 40 Stat, 1157; Mar. 1, 1929, ch. 419, 45 Stat.
1422; May 11, 1944, ch. 192, § 1, 58 Stat. 218.)

AMENDMENTS

1044—Act May 11, 1944, cited to text, amended gection
by adding last sentence cf first paragraph, and second and
third sentences in sccond paragraph.

BIMILAR PROVISIONS

Prior to the enactment of the Judicial Code the subject
matter of this sectlon was contalned in R. 8. § 714 as
amended by act Feb, 15, 1809, ch. 127, 356 Stat. 619, and
repenled by act Mar, 3, 1911, ch. 231, § 207, 36 Stat 1168.

R. 8. § 714 was derlved [rom act Apr, 10, 1869, ch. 22, § 5,
16 Stat. 45,

DisTrICT OF COLUMBIA

Section 3 of act May 11, 1044, cited to text, provided:
“For the purposc of this Act |sections 3756 and 375f of
this title| the District of Columbia shall be consldered
as a judiclal circuit.”

§375a. Supreme Conrt Justices; retirement; rights
and privileges; appointment of successor.

Justices of the Supreme Court are granted the
same rights and privileges with regard to retir-
ing, instead of resigning, granted to judges other
than Justices of the Supreme Court by section 375 of
this title, and the President shall be authorized to
appoint a successor to any such Justice of the Su-
preme Court so retiring from regular active service
on the bench, but such Justice of the Supreme Court
so retired may nevertheless be called upon by the
Chief Justice and be by him authorized Lo perform
such judiclal duties, in any judicial circuit, including
those of a circuit justice fu such circult, as such
retired Justice may be wifling to undertake. The
term “judicial circuil” as used in this section includes
the District of Columbia. (Mar, 1, 1937, ch. 21, §§ 1,
2, 650 Slat. 24; Feb, 11, 1938, ch. 25, 52 Stat. 28.)

§ 375h. Retire nent of United States judges for dis-
ability; appointment of successor.

Any judge or justice of any court of the United
States, appointed to hold office during good behavior,
who becomes unable because of permanent disability
to perform the duties of his office, may retire from
regular active service on the bench and the Presi-
dent shall thereupon be authorized to appoint a
successor. (Aug. 5, 1939, ch. 433, § 1, 53 Stat. 1204.)

Cnross REFERENCES

Retirement of United States judges generally, see sec-
tions 375 and 3756a of this title.
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§375¢c. Same; certificate of disability.

Any district or circuit judge, other ¢han a senior
circult judge, who desives to retire under the provi-
sions of sectlons 375b-375¢ of this title shall certify
his disability in writing and shall furnish a like cer-
tifleate made by the senior circuit yudge of the judi-
clal circult in which the court of winch he is a meni-
ber is situated. Any Justice of the Supreme Court
of the United States, other than the Chief Justice
of the United States, who desires ta retire under the
provisions of saild scctions shall certify his disability
in writing and shall furnish a like certificate made by
the Chief Justice of the United Siates. If the Chief
Justice of the United States retires under the provi-
sfons of said sectlons he need not furnish any cer-
tificate in addition to his own. Any judge of the
Court of Claims, other than the chief justice, any
Judge of the United States Customs Court, or any
judge of the United Stales Court of Customs and
Patent Appeals, other than the presiding judge of the
United States Court of Customs and Patent Appeals,
who desires to retire under the provisions of sald
sections shall certify his disability In writing and
shall furnish a Hke certifleate made by the chief
Justice of the Court of Claims, if he be a judge of
the Court of Claims, or by the presiding judge of the
United States Court of Customs and Patent Appeals,
if he be a judge of the United States Customs Court
or the United States Court of Customs and Yatent
Appeals. Any other judge or justice who desires to
retire under the provisions of sald sections shall
certify his disabllity in writing and shall furnish a
like certificate made by the Chief Justice of the
Unlied States. (Aug. 5, 1939, ch. 433, § 2, 53 Stat.
1204.)

§ 375d. Same; salary upon retirement.

Any judge or justice who retives under the provi-
stons of sections 375b-375¢ of this title, after he has
served less than ten years, shall receive annually, in
equal monthly installments, during the remainder of
his life, a sum equal to one-half of the annual salary
he is receiving at the date of retirement; and any
Judge or justice who retires under the provisions of
said sections, after he has served ten years or more,
shall reeeive in like manner during the remainder of
his life the salary he is recelving at the date of re-
tirement. (Aug. 5, 1939, ch. 433, § 3, 53 Stat. 1205.)

§ 375¢, Same; definitions.

The term “senior circuit judge”, as used in sections
375b-375¢ of this title, includes the chief justice of
the Uniled States Court of Appeals for the District of
Columbia. The term *‘judicla} cireuit”, as used in
said sections, Includes the District of Columbia.
(Aug. 5, 1939, ch. 433, § 4, 63 Stat. 1205.)

§ 375f. Same; recall and authorization to perform
judicial dutiea.

Any Justice of the Supreme Couwrt who retires or
who has retired under the provisions of sections
375b-375f of this title may nevertheless be called
upon by the Chief Justice and be by him authorized
to perform such judicial duties, in any judicial cir-
cult, including those of a circuit justice in such cir-
cuit, as such retired Justice may be willing to under-
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take; a circuit or district judge so retiring or retired
may nevertheless be called upon by the senior circuit
judge or judicial councii of that circuit and be by
such senjor circuit judge or such'judicial councii
authorized tc perform such judicial duties in such
circuit as such retired judge may be willing to
undertake, or he may be called upon by the Chief
Justice and be by him authorized to perform such
Judicial duties in any other circuit as such retlired
judge may be wllling to undertake; and any judge
of any other court of the United States so retirlng
or retired may be called upon by the presiding judge
or senior judge of such court and be by hiin au-
thorized to perform such judicial duties in such
court as he may be willing to undertake. Any such
Judee so retiring or retired may perform judiclal
duties only when so called and authorized as herein
vrovided. (Aug. 5, 1939, ch. 433, § 5, as added May 11,
1044, ch. 192, § 2, 58 Stat. 218.)

DisTriCT OF COLUMBIA
Bection 3 of act May 11, 1944, cited to text, provided:
“For the purpose of this Act [sections 3756 and 3751 of thls
title] the District of Columbia shall be considered as a

. judleial clrcuit,”

§ 375g. Retirement of certain justices and judges in
the various Territories and Possessions; salary.

Every justice of the Supreme Court of the Territory
of Hawali, and every judge of the United States Dis-
trict Court for the Territory of Hawall, the District
Court for the District of Alaska, the District Court of
the United States for Puerto Rico, the District Court
of the Virgin Islands, and the United States District
Court for the District of the Canal Zone, may, after
April 16, 1946, retirc after attaining the age of
seventy years. If such justice or judge retires after
having served as a justice or judge of any of the
aforementioned courts for a period or periods ag-
gregating ten years or more, whether continuously
or not, he shall receive annually in equal inonthly in-
stallments, during the remainder of his lifo, a sumn
equal to such proportion of the salary received by
such justice or judge at the date of such retirement
as the total of his aggregate years of service bears

. to the period of sixteen years, the same to be paid

by the United States in the same manner as the
salaries of the aforesaid juitices and judges: Pro-
vided, howecver, That in no event shall the sum
recelved by any such justice or judge under this

_ section be in excess of the salary of such justice

or judge at the date of such retirement. (May 31,
1938, ch. 301, ¢ 1, 52 Stat. 591; Apr. 16, 1946, cl.
139, § 1, 60 Stat. 90.

AMENDM EN'TS
1947 —-Act Apr. 16, 1946, cit ! to text, nmended scctlon
by inserting “the District Court ¢ ¢ * of the Canal
Zone” following *“Hawali",

AMENDMENT ¢ TITLE OF ACT

Bection 3 of Act Apr. 1r, 1240, cited to text, amended
title of Act May 31, 1833, ciud to text, which read “An
Act relating to the retirrmunt of the justices of the Su-
preme Court of the T-.ritnry of Uawail and judges of
the United States Licurict Court for the Territory of
Hawall,” to read “An Act :-lating to the retirement of
certaln justices and fudges in the varvious 'T litory and
possesstons®’,
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§375tlit. Same; computation of years of service; defini-
ons,

In computing the years of service under this sec-
tion and section 376g of this title, service in any of the
aforesaid courts shali be included whether such serv-
ice be continuous or not and whether rendered be-
fore or after April 16, 1946. The terms "retire” and
“retirement” as used in this section and section 375g
of this title, shali mean and include retirement, resig-
nation, failure of reappointment upon the cxpiration
of the term of office of an incumbent, or removai by
the President of the United States upon the sole
giound of mental or phys‘cal disability. (May 31,
1938, ch. 301, § 2, 52 Stat. 681; Apr. 16, 1946, ch, 139,
§ 2, 60 Stat. 91.)

AMENDMENTS

1946—Act Apr. 18, 1946, cited to text, amended section
by deleting “either of the” preceding ‘“courts mentioned
in” and inserting in lieu thereof “any of tha sforesald”,
in tbe first sentence,

8§ 376. (Judicial Code, section 261.) Writs of ne exent.

Writs of ne excat may be granted by any justice of
the Supreme Court, in cases where they might be
granted by the Supreme Court; and by any district
judge, in cases where they might be granted by the
district court of which lhe is a judge. 1But no writ
of ne cxeat shall be granted unless a suit in equity
is commenced, and satisfactory proof i{s made to the
court or judge granting the same that the defend-
ant designs quickly to depart from the United States.
(Mar. 3, 1811, ch. 231, § 261, 36 Stat. 1162,)

SIMILAR Pnovrsro}:s

Prlor to the enactment of the Judicial Code the subject
matter of this section was contained in R. 8, § 717 which
was derived from acts Mar. 3, 1793, ch. 223, § 5, 1 Stat 334;
Apr. 10, 1869, ch. 22, § 2, 168 Stat. 44, and rcpealed by act
Mar. 3, 1911, ch, 231, § 207, 36 Stat. 1168.

FEDERAL RULES OF CIVIL PROCEDURE

One form of action in district courts, see Rule 2, follow-
ing section 723c of thls title,

Selzure of persons, sece Rule 64, following sald section
723c.

Bupersedure of section by Rule 64, see note by Advisory
Comunittee under sald Rule 64,

§ 377, (Judicial Code, section 262.) Power to issuc
writs.

The Supreme Court and the district courts shall
have power to issue writs of scire faclas, The
Supreme Court, the circuit courts of appeals, and
the district courts shall have power to fssue all
writs not specifically provided for by statute, which
may be necessary for the exercise of thelir respective
Jurisdictions, and agreeable to the usages and prin-
ciples of law, (Mar, 3, 1911, ch, 231, § 262, 36 Stat.
1162.)

SimILAR PrOVISIONS

Prior t~ +he enactment of tle Judicial Code the subject
matter of this scction was contained In R. 8, §7I6,
which was derived from acts Sept. 24, 1788, clr. 20, § 14,
1 Stat. 81; Mar, 3, 1793, ch. 23, §5, 1 Stat. 334, and
repealed by act Mar, 3, 1911, ch, 231, § 297, 36 Stat. 1168

FEDERAL RULES OF CIVIL PROCEDURE

Application of, see Rule 81, following seoction 723c¢ of
this title, )

Preservation of section under Rule 81, sce note by
Advisory Committee under said Rule 81,

Writs of scire faclas abollshed, see subdivision (b) of
said Rule 81.
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§377a. Quo warranto; against whom issued,

A quo warranto may he issued from the district
court of the United States for the District of Co-
lumbia In the name of the United States—

Pirst. Against a person who usurps, intrudes into,
or uniawfully holds or exercises within the District
a franchise or public office, civil or military, or an
office in any domestic corporation.

Sccond. Against any one or more persons who act
as a corporation within the District without heing
duly authorized, or exercise within the District any
corporale rights, privileges, or franchises not granted
them hy the laws In force in said District.

And sald proceed:ngs shall be deemed a civil ac-
tlon. (Mar. 3, 1901, ch, 854, § 1538, 31 Stat. 1419;
June 25, 1936, ch. 804, 49 Stat. 1921.)

CHANGE 1N NAME

Acl June 26, 1936, cited to text, changed the name of
the “Sumeme Court of the District of Columbia’” to
“distriet court of the Tinited Btates for the District of
Columbia.”

§377b Same; who may institute

The Attorney General or the distiict atlorney may
institute 8 quo wurranto proceeding on his own
motion, or on the relation of a third person, But
such writ shall not be issued on the relation of a
third person excepl by leave of the court, to be
applied for by the relator, by a petition duly veri-
fied, setting forth the grounds of the application,
or untii the relator shall file a bond with sufficient
surety, Lo be approved by the clerk of the court, in
such penalty as the court may prescribe, conditioned
for the payment by him of all costs incurred in the
proscecution of the writ In case the same shall not,
be recovered from and paid by the defendant. (Mar,
3, 1901, ch. 854, §1539, 31 Stat. 1420.)

FeprnaLl RuLes oF Civil, PROCEDURE
Application of, sce Rule 81, following section 723¢ of
this title.
Prescrvation of scction under Rule 81, sce note by
Advisory Committec under said Rule 81,

8 377c. Same; institntion on refusal of Aitorney Gen-
eral and districl attorney.

Tf the Attorney General and district attorney shall
refuse to Institute a quo warranto proceeding on
the request of a person Interested, such person may
apply to the court by verified petition for leave to
have said writ Issued; and If in the opinion of the
court the reasons set forth in sald petition are suf-
ficient in law, the said writ shall be allowed to he
issued by any atiorney, in the name of the Uniied
States, on the relation of sald interested person,
on his complianee with the condition prescribed
in section 377b of this title as to security for costs.
(Mar. 3, 1901, ch. 854, § 1540, 31 Stat, 1420.)

* FEDCRAL RULES OF Civit. PROCEDURE

Application of, see Rule 81, following section 723c of
this title,

Prescrvation of scction under Rule 81, sece note by
Advisory Committce under sald Rule 81,

§ 378. (Judicial Code, section 264.) Injunctions; when
granied.

Writs of injunction may be granted by anv jus-
tice of the Supreme Court in cases where they

TITLE 28.—JUDICIAL CODE AND JUDICIARY

Page 3198

might be granted by the Supreme Court; and by
any judge of a district court in cases where they
might he granted by such court, But no justice
of the Supreme Court shall hear or allow any appl-
cation for an injunction or restraining order in any
cause pending in the circuit to which he is allotted,
elsewhere than within such circuit, or at such place
outside of the same as the parties may stipulate in
writing, except when it cannot be heard by the dis-
trict judge of the district. In case of the absence
from the district of the district Jjudge, or of his
disability, any circult judge of the circuit in which
the district is situated may grant an {njunction or
restraining order in any case pending in the district
court, where the same might be granted hy the
district judge. (Mar, 3, 1911, ch. 231, § 264, 36
Stat. 1162.)
StMILAR PROVISIONS

Prior to the cnactment of the Judicial Code the subfect
matter of this sectlon was contalned in R. 8. § 719, which
was derived from acts Mar. 2, 1783, ch. 22, § 5, 1 Stat.
834; Fch, 13, 1807, ch. 13, 2 Stat. 418; Apr. 10, 1869, ch.
22, §1, 16 Stat, 44; June 1, 1872, ch., 255, §7, 17 Stat,
197, and rcpealed by act Mar, 3, 1911, ch, 231, § 297, 36
Btat. 1168,

FEDERAL RULES OF CIvIL PROCEDURE

Contlnuation of scctlon under Rule 65§, sce note by
Advisory Committec under sald Rule 65.

Injunctions, see Rule 65, following sectlonn 7 "o of
this title.

§ 379. (Judicial Code, section 265.) Same; stay in
State courts,

The writ of injunction shall not be granted by any
court of the Unijted States to stay proceedings in
any court of a State, except in cases where such
injunction may be authorized hy any law relating
to proceedings in bankruptcy. (Mar, 3, 1911, ch.
231, § 265, 36 Stat. 1162,)

8IMILAR PROVISIONS
Prior to the enactment of the Judiclal Code the sub-
Ject matter of this section was contained in R, 8. § 720
which wus derived from act Mar, 2, 1703, ch. 22, § 5,
1 Stat. 334, and repealed by act Mar, 3, 1911, ch. 231,
§ 207, 36 Stat. 1168.
FEDERAL RULES oF CIvIL PROCEDURE

Continuation of scctlon under Rule 65, see note hy
Advisrcy Committce under said Rule 65,

Injunctions, sce Rule 65, following section 723¢ of this
title.

§ 380. (Judicial Code, section 266.) Same; alleged un-
constitutionality of State statutes; appeal to Su-
preme Court,

No Interlocutory injunction suspending or re-
straining the enforcement, operation, or execution
of any statute of a State by restraining the action
of any officer of such State in the enforcement or
execution ot such statufe, or In the enforcement -
or execution of an order made hy an administrative
hoard or commission acting under and pursuant to
the s' :tutes of sueh State, shall be issued or granted
by any justice of the Supreme Court, or by any
district couri of the United States, or by any judge
thereof, or hy any circuit judge acting as district
judge, upon the ground of the unconstitutionality
of such statute, unless the application for the same
shall he presented to a justice of the Supreme Court
of the United ::tates, or to a clrcult or district judge,
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and shall be heard and determined by three judges,
of whom at least one shall be a Jjustice of the Su-
preme Court or a circuit judge, and the other two
may be either circuit or district judges, and unless
a majority of sald thrce judges shall concur in

granting such application. Whenever such applica- *

tion as aforesaid is presented to a justice of the
Supreme Court, or to a judge, he shall immediately
call to his assistance to hear and determine the
application two other judges: Provided, however,
That one of such three judges shali be a justice of
the Supreme Court or a circuit judge. Said appli-
cation shall not be heard or determined before at
least five days’ notice of the hearing has been given
to the governor and to the attorney genecral of the
State, and to such other persons ag may be defend-
ants in the suit: Provided, That if of opinicn that
irreparable loss or damage would resultt to the com-
plainant unless a temporary restraining order ir
granted, any Jjustice of thie Supreme Court, or any
circuit or district judge, may grant such temporary
restraining order at any time before such hearing
and determination of the application for an inter-
locutory injunction, but such temporary restraining
order shall remain in force only until the hearing
and determination of the application for an inter-
locutory injunction upon notice as aforesaid. The
hearing upon such application for an interiocutory
injunction shall be given precedence and shall be
in every way expedited and be assigned for a hear-
ing at the earlest practicable day after the expira-
tion of the notice hereinbefore provided for., An
appeal may be taken direct to the Supreme Court of
the United States from the order granting or deny-
ing, after notiee and hearing, an intetlocutory in-
junction in such case. It is further provided that
if before the final hearing of such application a suit
_ shall have been brought in a court of the State
having jurisdiction thercof under the laws of such
State, to enforce such statute or order, accompanied
by a stay in such State court of proceedings under
such statute or order pending the determination of
such suit by such State court, ali proceedings in any
court of the United States to restrain the execution
of such statute or order shall be stayed pending the
finu! determination of such suit in the courts of
the State. Such stay may be vacated upon proof

made after hearing, and notlce of ten“ays served
" upon the attorney general of the State, Mut the
suit in the State courts is not being prosecaEad
with diligence and good fait The requirtement re-
specting the prescnce of thred ludges shall also
apply to the finai hearing in such suss.In the distriet,
court; and a direct appeal to the Stix¢me Court
may be taken from a final decree granting i deny-
ing a permanent injunction fn such suit. (Maz’,‘&
1911, ch, 231, § 266, 36 Stat, 1162; Mar. 4, 1913, ch.
160, 37 Stat. 1013; Feb. 13, 1925, ch, 229, § 1, 43 Stat,
938.)

SIMILAR PROVISIONS

Prior to thg enactment of the Judicial Code the sub-
Ject matter of this sectlon was contained in act June 18,
1010, ch. 309, § 17, 36 Stat, 657.
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CRoO58 REFERENCES
Bingle judge's powers in actlon In three-judge district
court for interiocutory Injunction and finnl hecaring under
this section, see section 792 of this title.
FeberaL Rures orF Civin Procrbune

Assignment of cascs for trinl, stay of proceedings and
injunctions, see Rules 40, 62, 65, following scction 7130
of this title.

Continuation of pravisions on injunctions untler Rule
65, see note by Advisory Committee under said Rule 65,

§ 380a, Same; constitutionnlity of Federal stalute;
application for liearing; appeal to Supreme Court.

No interlocutory or permanent injunction suspend-
ing or restraining the enforcement, operation, or cxe-
cutlon of, or setting aslde, in whole or in part, any
Act of Congress upon the ground that such Act or
any part thereof is repugnant to the Constitution of
the United States shall be issued or granted by any
district court of the United Statcs, or by any judge
thereof, or by any circult judge acling as district
judge, unless the application for the same shall be
presented to a clreuit or district judge, and shall be
heard and determined by three judges, of whom at
least one shall be a circuit judge. When any such
application is presented to a jucze he shall immedi-
ately request the senior circuit judge (or in his ak-
sence, the presiding clrcult judge) of the circuit in
which such district court is located to designate two
other judges to participate in hearing and determin-
ing such applcation. It shall be the duty of the
senior circuit judge or the presiding circult judge, as
the case may be, to designate immediately two other
judges from such circuit for such purpose, and it
shall be the duly of the judges so designated to par-
ticipate in such hearing and determination. Such
application' shall not be heard or determined before
at least five days’ notice of the hearing has been
given to the Attorney General and to such other per-
sons as may be defendants in the suit: Provided, That
if of opinion that irreparable loss or damage would
result to the petitioner unless a temporary restraining
order is granted, the judge to whom the application is
made may grant such temporary restraining order
at any time before the hearing and determination of
tha application, butasuch temporary restraining order
shall remain in force only until such hearing and de-
termination upon notice as aforesaid, and such tem-
porary restraining order shall contain a specific find-
ing, based upon evidence submitted to the court mak-
ing the order and identifled by reference thereto, that
such Irreparable loss or damage would result to the
petitioner and specifying the nature of the loss or
damage. ‘The sald court may, at the time of hearing
buich application, upon a ltke finding, continue the
tExPgrary stay or suspension, in whole or in part,
until Wxision upon the application. The hearing
upon anywwch application for an interlocutory or
permanent rpunction shali be given precedence and
shall be In every way expedited and be assigned for a
hearing at the e&rliest practicable day. An appeal
nray be taken directly to the Supreme Court of the
United States upon application therecfor or notice
thereof within thirly days after the entry of the
order, decree, or judgment granting or denying, alter
notice and hearing, an interiocutory or permanent
injunction in such case. Inthe event that an appeai
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is taken under this section, the record shall be made
up un- the case docketed in the Supreme Court of
the United States within sixty days from the time
such appeai is allowed, under such rules as may be
prescribed by the proper courts.  Appeals under this
section shall be heard by the Supreme Court of the
Unlited States at the earliest possible time and shall
take precedence over all other matters not of a llke
character, Thls section shall not be construed to be
in derogation of any right of direct appeal to the
Supreme Court of the United States under existing
provisions of law. (Aug. 24, 1937, ch. 754, § 3, 50
Stat. 752.)
DrFINITIONS

Act August 24, 1037, § 5, clted to text, provided that the
term "district court of the United Btates” should include
the District Court of the United States for the District of
Columbia, the term “judpge” should include justice, the
term “senior clrcuit judge’” should include the Chief Justice
of the United States Court of Appeals for the District of
Colunibla, and the term “circult” cghould Include the
Distriet of Columbia.

Cross REFERENCES

8ingle judge’s powers in actlon in three-judge district
court for interlocutory injunction and final hearing under
this sectlon, sce sectlon 792 of this title.
FEDERAL RULES oF CiviL PROCEDURE

Generally, see Rules 40, 62, 85, 72, following section 723c
of thls title.

Continuation of previsions on Injunctions under Rule
05, sce note by Advisory Committee under sald Rule 65,

§ 381, Same; preliminary injunctions and temporary
restraining orders.

No preliminary Injunction shall be issued without
notice to the opposite party.

No temporary restraining order shall be granted
without notice to the opposite party unless it shall
clearly appear from specific facts shown by affidavit
or by the verified bill that immediate and irreparable
injury, loss, or damage will result to the applicant
before notice can be served and a hearing had
thereon. Every such temporary restraining order
shall be indorsed with the date and hour of issuance,
shall be forthwith flied in the clerk’s office and
entered of record, shail deflne the injury and state
why it is irreparable and why the order was granted
without notice, and shalt by its terms expire withi
such time after eutry, not to exceed ten days, as tle
court or judge may flx, unless within the time so
fixed the order is extended for a iike period for good
cause shown, and the -easons for such extension
shall be entered of record. In case a temporary re-
straining order shall be granted without notice in the
contingency specified, the matter of the issuance of
a preliminary injunction shall be set down for a
hearing at the earliest possible time and shali take
precedence of all matters except older matters of
the same character; and when the same comes up
for hearing the party obtaining the temporary re-
straining order shall proceed with the application
for a preliminary injunction, and if he does not do
so the court shall dissolve the temporary restrain-
ing order. Upon two days’ notice to the party ob-
taining such temporary restraining order the oppo-
site party may appear and move the dissolution or
mod:fication of the order, and in that event the
court or judge shall proceed to hear and determine
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the motion as expeditiously as the ends of Justice
may require. Nothing in this section contained shall
be deemed to alter, repeal, nr amend section 380 of
this title. (Oct. 15, 1914, ¢l 323, § 17, 38 Stat. 737.)

SIMILAR PrOVISIONS

Prior provislons on this subject were contained in
R. 8. § 718 and sectlon 263 of the Judicial Code, act Mar.
3, 1011, ch. 231, 36 Stat. 1162. R. 8. § 718, which was
derived from act Jute 1, 1872, ch. 255, 17 8tat. 197, was
repealed by act Mar, 3, 1911, ch, 231, § 207, 36 Stat. 1168,
and section 263 of the Judlclal Code was repealed by act
Oct. 15, 1914, clted to text.

CRrosSs REFERENCES

Appllcability of this scctlon to the Insurance business,
see sections 1011-1015 of Title 15, Commerce and Trade,

District Courts glven jurlsdiction to Issue writs of In-
junction or other proper process, mandatory or otherwlise,
as may be necessary to restrain violatlons or compel
obedlence to orders of Interstate Commerce Commilssion,
see sectlon 5 (8) of Title 49, Transportation.

Issuance of injunctions In labor disputes, sce sections
107-109 of Titie 29, Labor,

FEDERAL RULES OF CIVIL. PROCEDURE

Injunctions and signing of pleadings, sce Rules 11, 65,
following sectlon 723c of this title.

§ 382, Same; security on issuance of,

Except as otherwise provided in sectlon 26 of
Title 15, no restraining order or interlocutory order
of injunction shall issue, except upon the giving of
security by the applicant in such sum as the court
or judge may deem proper, conditioned upon the
payment of such costs and damages as may be in-
curred or suffered by any party who may be found
to have been wrongfully enjoined or restrained
therchy. (Oct. 15, 1914, ch. 323, § 18, 38 Stat. 738.)

SIMILAR PROVISIONS

Prlor provisions relatlng to temporary restraining
orders, see note under section 381 of this title.

CROSS REFERENCES

Applicablllity of this section to the Insurance buslness,
see sectlons 1011-1015 of Title 15, Commerce and Trade.

District Courts glven jurlsdictlon to lssue writs of ine
Junction or other proper process, mandatory or otherwise,
as may be nccessary to restraln violatlons or compel
obedience to orders of Interstate Commerce Commission,
sce sectlon 5 (8) of Title 49, Transportation.

FEDERAL RULES oF Civi, PROCEDURE

Injunctions, sce Rule 65, following section 723¢ of this
title,

§ 383. Same; requisites of order; binding effect.

Every order of injunction or restralning order
shall set forth the reasons for the issuance of the
same, shall be specific in terms, and shall describe
in reasonable detail, and not by reference to the bill
of complaint or other document, the act or acts
sought to be restrained, and shall be binding only
upon the parties to the suit, their officers, age s,
servants, employees, and attorneys, or those i+ gac-
tive concert or participating with them, anua who
shall, by personal service or otherwise, have recelved
actual notice of the same. (Oct. 15, 1914, ch. 3283,
§ 19, 38 Stat. 738.)

SIMILAR PROVISIONS

Prior provisions relating to temporary restralning
orders, sec note under section 381 of this title,

CROSS REFERCNCES

Applicability of this section to the Insurance business,
sce sectlons 1011-1016 of Title 15, Commerce and Trade.
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District Courts given jurisdiction to issue writs of in-
junction or other proper process, mandatory or otherwise,
as may be necessary to restrain violations or compel
obedience to orders of Interstate Commerce Commission,
see section 5 (B8) of Title 49, Transportation,

FEDERAL RULES oF Civi. PROCEDURE

Injunctions, see Rule 65, following section 723c of this
title.

§ 384. (Judicial Code, section 267.) Suits in equity,
when not snstainable.

Suits in equity shall not be sustained in any court
of the United States in any case where a plain, ade-
guate, and complete remedy may be had at law.
(Mar, 3, 1911, ch. 231, § 267, 36 Stat. 1163.)

SIMILAR PROVISJONS
Pricr to the enactment of the Judiclal Code the subject
matter of this section was contained in R, 8. § 723 which
was derived from sct Sept., 24, 1789, ch. 20, § 16, 1 Stat,
82, and rcpealed by act Mar. 8, 1911, ch. 2381, § 207, 36
Stat. 1168.
FEDERAL RULES OF CIVIL PROCEDURE

Modification of section by Rule 2, see note by Advisory
Committee under sald Rule 2.

One form of actlon, sce Rule 2, following sectlion 723¢c
of this title,

§ 385. (Judicial Code, section 268.) Admlinistration of
oaths; contempts,

The courts of the United States shall have power to
imposc and administer all necessary oaths, and to
punish, by fine or imprisonment, at the discretion of
the court, contempts of their authority, Such power
to punish contempts shall not be construed to ex-
tend to any cases except the misbehavior of any per-
son In their presence, or so near thereto as to ob-
struct the administration of justice, the misbe-
havior of any of the officers of sald courts in their
official transactions, and the disobedience or re-
sistance by aay such officer, or by any party, juror,
witness, or other person to any lawful writ, process,
order, rule, decree, or command of the said courts.
(Mar. 3, 1911, ch. 231, § 268, 36 Stat. 1163.)

S1MILAR PROVISIONS

Prior to the enactment of the Judicial Code the subfect
matter of this section was contained in R, 8. § 726 which
was derived from acts Sept. 24, 1789, ch. 20, § 17, 1 Stat.
83; Mar. 2, 1831, ch. 99, § 1, 4 Stat. 487, and repealed by
nct Mar. 3, 1911, ch. 231, § 207, 36 Stat. 1168.

§ 386. Contempts; when constituting also criminal
offense.

Any person who shall willfully disobey any lawful
writ, process, order, rule, decree, or eommand of
any district court of the United States or any court
of the District of Columbia by doing any act or thing
therein, or thereby forbidden to be done by him, if
the act or thing so done by hiim be of such character
as to constitute also a criminal offense under any
statute of the United States or under the laws of any
State in which the act was commmitted shall be pro-
ceeded against for his sald contempt as provided in
sections 387-390 of this tille. (Oct, 15, 1914, ch. 323,
§ 21, 38 Stat. 738.)

Cross REFERENCES

Applicability of this section to the insurance business,
see sections 1011-10156 of Title 16, Commerce and Trade.

Criminal contempt procedure, see Rule 42 of the Fed-
eral Rules of Criminal Procedure, following section 687
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of Title 18, Criminal Code and Criminal Procedure, and
note of the Advisory Committee under such rule.

Definitfon of persons as used in this section, see scotion
390a of this title.

District Courts given jurlsdiction to lssue writs of
Injunction or otker proper proeess, mandatory or other-
wise, ns may be necessary to restrain violations or come-
pel obedience to orders of Interstate Commerce Commis=
sfon, see section 5 (8) of Title 49, Transportatlon,

§3887. Same; procedure; ball; attachment; trial; pun-
ishment.

Whenever it shall be made to appear to any dis-
trict court or judge thereof, or to any judge therein
sitting, by the return of a proper officer on lawful
process, or upon the affidavit of somc credible person,
or by information flled by any district attorney, that
there is reasonable ground to belicve that any person
has been guilty of criminal contempt, the court or
judge thereof, or any judge therein sitting, may issue
a rule requiring the said person so charged to show
cause upon a day certain why he should not be
punished therefor, whicl rule, togethor with a copy
of the aMdavit or information, shall be served upon
the person chiarged, with sufficient promptness to
enable him to prepare for and make return to the
order at the time fixed therein. If upon or by such
return, in the judgment of the court, the alleged con-
tempt be not sufficiently purged, a trial shall be di-
rected at a time and place fixed by the eourt. If
the accused, heing a natural person, fail or refuse to
make return to the rule to show cause, an attach-
ment may issue against his person to compel an
answer, and in case of his continued fanilure or re-
fusal, or if for any reason it he impracticable to dis-
pose of the matter on the return day, he may be re-
quired to give reasonable bail for his attendance at
the trial and his s.ibmission to the final judgment of
the court. Where the accused is a body corporate,
an attachment for the sequestration of its property
may be issued upon like refusal or failure to answer.

In all cases within the purview of sections 381-383,
385-390 of this title, section 412 of Title 18, section
53 of Title 29, sections 12, 13, and 14-27 or [itle 15,
such trial may be by the court, or, upon demand of
the accused, by a jury; in which latter event the
court may impanel a jury from the jurors then in
attendance, or the court or the judge thereof in
chambers may cause a sufficlent number of jurors
to he selected and summoned, as provided by law, to
attend at the time and place of trial, at which time
a Jury shall be selected and impaneled as upon a trial
for misdemeanor; and such trial shall conform, as
near as may be, to the practice in criminal cascs
prosecuted by indictment or upon information.

If the accused be found guilty, judgment shall be
entered accordingly, prescribing the punishment,
either by fine or imprisonment, or both, in the dis-
cretion of the court. Such fine shall be paid to the
United States or to the complainant or other party
injured by the act constituting the contempt, or may,
where more than one is so damaged, be divided or
apportioned among them as the court mey direct, but
in no cage shall the fine to be paid to the United
States exceed, in case the accused is a natural per-
son, the sum of $1,000, nor shall such imprisonment
exceed the term of six months. In any case the
court or a judge thereof may, for good cause shown,
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by affidavit or proof taken in open court or before
such judge and flled with the papers in the case,
dispense with the rule to show cause, and may issue
an attachment for the arrest of the person charged
with contempt; in which event such person, when
arrested, shall be brought before such court or a
Judge thereof without unnccessary delay and shall
be admitted to bail In a reasonable penalty for his
appearance to answer to the charge or for trial for
the contempt; and thercafter the proceedings shall
be the same as provided herein in case the rule had
fssued in the first instance, (Oct. 15, 1914, ch. 323,
§ 22, 38 Stat, 738.)
Cross REFERENCES

Applicability of this section to the insurance business,
sce sections 1011-1015 of Title 15, Commerce and Trade.

Criminal contempt proredure, sec Rule 42 of the Fed-
eral Rules of Criminal Procedure, following section 687
of Title 18, Criminal Code and Crii.inal Procedure, and
note of the Advisory Comnmittee under such rule,

Definition of person or persons as used in this section,
see section 390a of this title.

District Courts given jurizdiction to issue writs of in-
junctton or other proper process, mandatory or otherwise,
as may be necessary to restrain violations or compel
obedience to orders of Interstate Commerce Commission,
sce section 6 (8) of Title 49, Transportation.

Fallure of witness to appear beforc foreign court to
answer interrogatorics of United States courts made con-
tempt punishable by fine not cxeeeding $100,000, see sce-
tion 717 of this title.

§ 388. Same; review of conviction,

The evidence taken upon the trial of any persons
accused of criminal contempt may be preserved by
bill of exceptions, and any judgment of conviction
may be reviewed upon appeal in alt respects as pro-
vided on October 15, 1914, by law in criminal cases,
and may be aflirmed, reversed, or modified as justice
may require. Upon the granting of such appeal, ex-
ecutlon of judgment shall be stayed, and the eccused,
if thercby sentenced to imprisonment shall be ad-
mitted to bail in such reasonable sun: as may be re-
quired by the court, or by any justice, or any judge
of any district court of the United States or any
court of the District of Columbia. (Oct, 15, 1914,
ch, 323, § 23, 38 Stat. 739; Jan. 31, 1928, ch. 14, § 1,
45 stat. 54.)

Cnross REFERENCES

Applicabtlity of this sectton to the insurance business,
sce sections 1011-1015 of Title 156. Commerce and Trade,

Criminal contempt procedure, sce Rule 42 of the Fed-
eral Rules of Criminal Procedure, following section 687
of Title 18, Criminai Code and Criminal Procedure, and
note of the Advisory Conunittee under such rule.

Definition of person and persons as used in this title,
sco section 300a of this title.

District Courts given jurisdiction to issue writs of in-
junctton or other proper process, mandatory or otherwise,
a8 may be neccessary to restrain violations or compel
obedience to orders of Interstate Commerce Commission,
sce scctlon 6 (8) of Title 49, Transportation,

Exeeptions unnecessary, see Rule 61 of the Federal Rules
of Criminal Procedure, foliowing sectton 687 of Title 18,
Criminal Code and Criminal Procedure.

§ 389, Same; not specifically enumerated.

Nothing contained in sections 386-388 and 390 of
this title shall be construed to relate to contempts
committed in the presence of the court, or so near
thereto as to obstruct the administration of justice,
nor to contempts committed in disobedience of any
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lawful writ, process, order, rule, decree, 0 command
entered in any suit or action brought or prosecuted
in the name of, or on behalf of, the United States,
but the same, and all other cases of contempt not
specifically embraced within section 386 of this title,
may be punished in conformity to the usages at law
and in equity prevailing on October 15, 1914. (Oct.
15, 1914, ch. 323, § 24, 38 Stat. 739.)

CROS8 REFERENCES

Appiicabliity of this section to the insurance business,
see sections 1011-1015 of Title 15, Commerce and Trade,

C ‘iminal contempt procedure, sce Rule 42 of the Fed-
eral Rules of Criminal Procedure, following section 687
of Title 18, Criminal Code and Criminal Procedure, and
note of the Advisory Committee under such rule.

District Courts given jurisdiction to issue writs of in-
junction or other proper process, mandatory or otherwise,
as may be necessary to restrain violations or compel
otedience to orders of Interstate Commerce Commisgsion,
see section 5 (8) of Title 49, Transportation,

§ 390. Same; limitations,

No procceding for contempt shall be instituted
against any person unless begun within one yecar
from the date of the act complained of; nor shall
any such proceeding be a bar to any criminal prose-
cution for the same act or acts. (Oct., 15, 1914
ch, 323, § 25, 38 Stat. 740.)

Cross REFERENCES

Applicability of this section to the insurance business,
sce scctions 1011--1015 of Title 156, Commerce and Trade,

Criminal contempt procedure, see Rule 42 of the Fed-
cral Rules of Criminal Procedure, following section 687
of Title 18, Criminal Code and Criminal Procedure, and
note of the Advisory Committee under such ruie.

Definition of person and persons as used in this section,
seo section 390a of this title,

District courts glven jurlsdiction to issue writs of
injunction or other proper process, mandatory or other-
wise, as may be necessary to restraln violations or compel
obedience to orders of Interstate Commerce Commission,
seo section 6 (8) of Title 49, Transportation,

§ 390a. “Person” or “persons” defined.

The word *“person” or “persons” wherever used
in sections 381-383, 386-390a of this title, sections
12, 13, 14-19, 20, 21, 22-27 and 44 of Title 15, and
section 412 of Title 18 shall be deemed to include
corporations and associations existing under or au-
thorized by the laws of either the United States,
the laws of any of the Territories, the laws of any
State, or the laws of any foreign country. (Oct.
15, 1914, ch, 323, § 1, 38 Stat. 730.)

Cross REFERENCES

Applicabiiity of this section to the insurance business,
see sections 1011-1016 of Title 16, Commerce and Trade.

Criminal contempt procedure, sce Rule 42 of the Fed-
eral Rules of Criminal Procedure, foliowing section 637 of
Title 18, Criminal Code and Criminaj Procedure, and note
of the Advisory Committee under such rule,

§ 391. (Judicinl Code, section 269.) New trials; harm-
less error,

All United States courts shall have power to grant,
new trials, in cases where there has been a trial
by Jjury, for reasons for which new trials have
usually heen granted in the courts of law, On the
hearlng of any appeal, certlorari, or motion for
a new trial, in any case, civil or criminal, the court
shall give judgment after an examination of the
entire record before the court, without regard to
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technical errors, defects, or exceptions which 7o
not affect the substantial rights of the pariies.
(Mar, 3, 1911, ch, 231, § 2689, 36 Stat. 1163; Fcb. 28,
1819, ch. 48, 40 Stat. 1181; Jan, 31, 1928, ch, 14,
§ 1, 45 Stat. 54.)

S1MiLAR Provisions

Prior to the enactment of the Judicisl Code the subject
matter of this section was contained in R. 8, § 726, which
was derived from act Sept. 24, 1789, ch. 20, § 17,\1 Stat,
83, and respealed by act Mar, 3, 191:, ch, 231, §2987, 36
Btat, 1168.

FEDERAL RULES OF CrvIL PROCEDURE
Continuation of scction uvnder Rule §9, see note by
Advisory Committee under said Rule 59,
New trials and harmless error, see Rules 69, 61, follow-
ing section 723c of this title.
FeDERAL RULES oF CRIMINAL PROCEDURE

New trinls, see Rule 33, tollowing section 687 of Title 18,
Criminal Codc and Criminaj Procedure,

§ 392. (Judicial Code, section 270.) Security for the
peace and good behavior,

The judges of the Supreme Court and of the
circult courts of appeals and district courts, United
States commissioners, and the judges and other
magistrates of the several States, who are or may
be authorized by law to make arrests for offenses
against the United States, shall have the like au-
thority to hold to security of the peace and for
good behavlor, In cases arlsing under the Constitu-
tion and laws of the United States, as may be luw-
fully exercised by any judge or justice of the peace
of Lthe respective States, in cases cognizable before
them, (Mar. 3, 1911, ch, 231, § 270, 36 Stat. 1163.)

SiMILAR PrOVISIONS

Prior to the enactment of the Judicial Code the subject
matter of this section was contained In R. 8. § 727, which
was derived from acts Sept. 24, 1789, ch. 20, § 33, 1 Stat.
91; Mar, 2, 1703, ch, 22, § 4, 1 Stat. 334; July 16, 1798,
ch. 83, 1 Stat, 609; Aug. 23, 1842, ch, 188, § 1, b Btat. 510;
May 16, 1862, ch. 71, §8, 12 Stat, 387, Apr, 10, 1869, ch.
22, §2, 16 Stat. 44, and repoaled by act Mar, 3, 1911, ch,
231, § 207, 36 Stat. 1108,

§ 393. (Judicial Code, section 271.) Enforcement of
awards of foreign consuls.

The district couris and the United States commis-
sioners shall have power to carry into effect, accord-
ing to the true intent and meaning therecof, the award
or arbitration or decree of any consul, vice consul,
or commercial agent of any forelgn nation, made or
rendered by virtue of authority conferred on him as
such consul, vice consul, or commercial agent, to sit
as judge or arbitrator in such differences as may
arise between the captains and crews of the vessels
belonging to the nation whose interests are com-
mitted to his charge, application for the exercise of
such power being first made to such court or commis-
sloner, by petition of such consul, vice consul, or com-
mercial agent. And said courts and commissioners
may issue all proper remedial process, mesne and
final, to carry Into full effect such award, arbitration,
or decree, and to enforce obedience thereto by im-
prisonment in the jall or other place of conflnement
in the district in which the United States may law-
fully imprison any person arrested under the author-
ity of the United States, until such award, arbitration,
or decree is complied with, or the parties are other-
wise discharged therefrom, by the consent in writing
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of such consul, vice consul, or commercial agent, or
his successor in office, or by the authority of the
foreign governient appointing such consul, vice con-
sul, or commerclal agent, The expenses of the sald
imprisonment and maintenance of the prisoners, and
the cost of the proceedings, shall be borne by such
forelgn government, or by its consul, vice consul, or
commercial agent requiring such imprisonment. The
marshals of the Unlted States shall serve ali such
process, and do all other acts necessary and proper
to carry Into effect the premises, under the authority
of the sald courts and cominlissioners, (Mar. 3, 1911,
ch, 231, § 271, 36 Stat, 1163.)

S1nLAR PROVISIONS

Prior to the ennctment of tae Judicial Codo the subject
matter of this section was contained in R, 8. § 728 which
was derived from act Aug. 8, 1840, ch. 105, 9 Stat. 78, and
repealed by act Mar. 3, 1911, ch, 231, § 207, 36 Stat. 1168.

§ 394. (Judicial Code, section 272.) Appearance per-
sonaily or by couusel,

In all the courts of the Unlted States the partles
may plead and manage thelr own causes personally,
or by the ass!slance of such counse! or attorneys at
law as, by che rules of the said courts, respectively,
are permitted to manage and conduct causes therein.
(Mar. 3, 1911, ch. 231, § 272, 36 Stat. 1164.)

B1MILAR PROVISIONS

Prior to the ennctment of the Judiclal Code the subject
matter of this sectlon was contained in R. 8. § 747 which
was derlved from act Scpt. 24, 1789, ch. 20, § 35, 1 Stat,
92, and repealed by act Mar. 3, 1911, ch, 231, § 207, 36 Stat,
1168. .

§ 395. (Judicial Code, section 273.) Oflicers forbidden
to act as attorneys.

No clerk, or assistant or deputy clerk, of any Ter-
ritorial, district, or circuit court of appeals, or of the
Court of Claims, or of the Supreme Court of the
United States, or marshal or deputy marshal of the
United States within the district for which he s
appointed, shall act as a solicitor, proctor, attorney,
or counsel in any cause depending in any of sald
courts, or In any district for which he is acting as
such officer. (Mar, 3, 1911, ch, 231, § 273, 36 Stat.
1164.)

SIMILAR PROVISIONS

Prior to the enactment of the Judicial Code the subject
matter of this sectlon wns contalned in R, 8. § 748 which
was derived from act Jan, 16, 1873, ch. 86, § 1, 17 Stat. 411,
and repesaled by act Mar, 3, 1911, ch, 231, § 207, 36 Stat.
1168.

§396. (Judicial Code, section 274.) Same; penalty.

Whoever shall violate the provisions of section 395
of this title shall be stricken from the rolt of attor-
neys by the court upon complaint, upon which the
respondent shall have due notica and be heard in
his defense; and In the case of a marshal or deputy
marshal so acting, he shall be recommended by the
court for dismissal from office, (Mar, 3, 1911, ch.
231, § 274, 36 Stat. 1164.)

SiMILAR PROVISIONS

Prior to the enactment of the Jud!clal Code the subjoct
matter of this sectlon was contained in R. 8, § 749 which
was derived from act Jan. 16, 1873, ch. 36, § 2, 17 Stat. 411,
and repealed by act Mar, 3, 1911, ch. 231, § 207, 36 Stat,
1108.
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8 397. (Judicial Code, section 274a.) Amendments to
pleadings.
CODIFICATION

Section, nct Mar, 3, 1011, ch. 231, § 2744, as added by act
Mar, 3, 1016, ch. 00, 38 Stat. 056, related to amendments
to pleadings to obviate objection that sult was brought
on wrong stde of court. Rule 2 of the Rules of Civil
Procedure nbolished the distinctions between law and
cquity. Sece note by Advisory Committee under sald Rule
2, set out following section 723c of this title,

8 398. (Judicial Code, section 274h.) Equitable de-
fenses and equitable relief in actions at law.

CODIFICATION

Section was from section 274b of act Mar., 3, 1011,
ch. 231, e3 ndded by act Mar. 3, 1915, ch. 90, 38 Stat.
066. Ruic 2 of the Federal Ruies of Civil Piccedure, set
out following scction 723c¢ of this title, abolished the dis-
tinctions hetween actions at faw and bills in equity and
provided thete should bz one form of action to be known
as a civil actlon, See notes of Advisory Committee under
sald Rule.

8 399, (Judicial Code, section 274c.) Amendments to
show diverse citizenship.

Where, in any suit brought in or removed from
any State court to any district of the United States,
the jurisdiction of the dlstrict court is based upon
the diverse citizenship of the parties, and such di-
versé citizenshin In fact existed at the time the
sult was brought or removed, though defectively
alleged, either party may amend at any stage of
the proceedings and in the appeliate court upon
such terms as the court may Impose, so as to show
on the record such diverse citizenship and juris-
diction, and thereupon such suit shall be proceeded
with the sume as though the diverse citizenship
had been fully and correctly pleaded at the inception
of the suit, or, if it be a removed case, In the petition
for removal, (Mar, 3, 1911, ch, 231, § 274c, as added
Mar, 3, 1015, ch, 90, 38 Stat. 956.)

FEDERAL RULES OF CIviL PROCEDURE

Amended and supplemental pleadings, see Rules 12, 16,
following section 723¢ of this title.

Cor‘inuation of section by Rules, see note by Ad-
visory +'‘ommilttee under Rule 13.

§ 400. (Judicial Code, section 274d.) Declaratory
judgments anthorized; procedure.

(1) In cases of actual controversy (except with
respect to Federal taxes) the courts of the United
States shall have power upon petition, declaration,
comnplaint, or other appropriate pleadings to declare
rights and other legal relations of any Interested
party petitioning for such declaration, whether or
not further relief is or could be prayed, and such
declaration shall have the force and effect of a final
judgment or decree and be reviewable as such.

(2) PFurther relief based on a declaratory judg-
ment or decree may be granted whenever necessary
or proper. The application shall be by petition to
a court having jurisdiction to grant the relief. If
the application be deemed sufficient, the court shall,
on reasonable notice. require any adverse party,
whose rights have been adjudicated by the declara-
tion, to show cause why further relief should not be
granted forthwith.

(3) When a declaration of right or the granting
of further relief based thereon shall involve the
determination of issues of faet triable by a jury,
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such Issues may be submitted to a jury in the form
of Interrogatories, with proper instructions by the
court, whether a general verdict be required or not.
(Mar. 3, 1911, ch. 231, § 274d, as added Junec 14,
1034, ch. 512, 48 Stat. 955, amended Aug. 30, 1935,
ch. 829, § 405, 49 Stat. 1027.)

FepERAL RULLS OF CIvViL, PROCEDURE

Declaratory judgments, see Rule 57, following sectlon
723c of this title.

Form of complaint, see Form 18, appendix of forms
tollowing section 723¢ of this title.,

Special verdicts and Interrogetories, sec Rule 40, follow-
ing section 723c of this titie,

§ 401. Intervention by United States; constitutionality
of Federal statute.

Whenever the constitutionality of any Act of Con-
gress affecting the public interest Is drawn in question
in any court of the United States in any suit or pro-
ceeding to which the United States, or any agency
thereof, or any officer or employee thereof, as such
officer or employee, Is not a party, the court having
jurisdiction of the suit or proceeding shall certify
such fact to the Attorney General. In any such
case the court shall permit the United States to
intervene and become a party for presentation of
evidence (f evidence is ntherwise receivable in such
suit or procecding) and argument upon the (ues-
tion of the constitutionality of such Act. In any
such suit or proceeding the United States shall,
subject to the applicable provisions of law, have all
the rights of a party and the liabilities of a party
as to court costs to the extent necessary for a proper
presentation of the facts and law relating to the
constitutionality of such Act, (Aug. 24, 1937, ch, 754,
§ 1, 50 Stat. 751.)

COURTS OF THE UNITED STATES

Act Aug, 24, 1937, § 6, cited to text, defined the term
“court of the United States” as meaning the courts of
record of Alaska, Hawnil, and Puerto Rico, the United
States Customs Court, the United States Court of Custonmis
and Patent Appeais, the Court of Ciaims, any district
court of the United States, any circuit court of appeals,
and the Supreme Court of the United States.

FeperAL RULES oF CIVIL PROCEDURE

Eftect of Ruls 24 on this sectlon, sece note by Advisory
Committee under snid Rule 24,

Intervention, see Rule 24, following section 723c of
this title.

§ 402, Residence requirements for retired judges,

No provision of law requiring any judge of any
court of the United States to reside In any district
or oircuit shall be held or considered to apply to
any such judge after he shalil have retired. (Feb.
11, 1938, ch, 23, 52 Stat. 28.)

Chapter 11.—JURIES

Sec.

411, Jurors; qualifications and exemptions.

412, Bame; manner of drawing.

412a, Compensation of jury commissioners,

413. Bame; apportioned in district.

414. Repealed.

415, Jurors not disqualified because of race or color.
416. Jurors; venire; service and return,

417. ‘Talesmen for petit juries,

417a, Alternate jurors,

418. Special juries,

419, Grand jurors; number when less than required

number,
420, Same; foreman.



